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READER,” 
pſreak any ching ofthe Reporter is needleſſe; 
cor all have knovvn, or traditionally do know 


to abbreviate his ſummaries) That he was a perſon that 
hared any thing ofProlixneſs;He was a man that vvrit mul- 
tum in par vo or if you'll have that near home all languagues 
(as I may ſay) in 24 Letters. Although his Reports are not 
lo large as ſome of our Modern Copies of others have been, 
yet you ll find him upon his pleadings ( which is excel- 
lent learning, and indeed not throughly traverſed ſince 

Plauen) notably quaint and ſubtle. They came to my 

hands with very much aſſurance that they were his, and 

truly upon the peruſal of them I concluded ſo too. The 
importunities of that friend, and the opportune vacation, 
gave me ſome inducements to begin, though very much 
regreting, that could not give them in their own genu- 
ine dialect. Vet I will aſſure you this, That in the tranſla- 
tion, where I met with apt and ſignificant words, you 
have them as he as vorit em. And all matters con- 


ning Declarations and pleadings , I have rendred in 


7 

their proper language. You'll not (which I know is 
inconvenient in Law ) find the thing Rhetotically 
done. And becauſe indeed they were the words of ſo 
eminent Lawyer I thought too great an arrogancy in me 
to alter, where I found ſome fewC aſes inconſonant to my 
ludgement ; but rather objected againſt my own errour, 
and reſolved to fer down with my opinion of Mr. Nos 
intallibility. It may be Reader you may find ſome miſ- 
taps; but ] can aſſure you if there be any, tis either the 
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Printers negligence, ( which is the uſual Sanctuary of all 
ſorts of writers) ot of ſo mean conſequence, that the ſmal. 
leſt ludgement may reRtifie. In carneſt, I have not read 
more acute Caſes | ſtudied the Lavv. ( Think not 
I wascourted ta this Complemem by the Stationer So 
pithy and materiall , that there is not declaration, plea, or 
demurrer almoſt upon any action in the leaſt faulty; but 
you'll find it here cxcepred to, anſwered' and adjudged. 
That whereas almoſt all other Reporters have difcuſſed 
another kind of matter, here you! find little ochet, 
But ll not in my Epiſtolatory tract contradict y Authors 


method but in ſhort conclude. 
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accounted of the — of the 36 Eliz, 
2. The Woz vs of the yment to be made the 5 of October next 


14 once) the reſcrvation 
it (6 impoſsibl len the leſoz to have 10 401, 


Than Lozp enn f. agatut a Coppholver foz cutting of 


De bony to cut and all the trees upon 
—.— eee 


be an il pꝛeſctiption; but otheriviſe of a 

ance, » E. 4. Ne poient ſaccider Bols ſauns licence. 

is vouched , that a cuſfome that the wife of a Copyhotd foz 
and agrecd to be good. And Taunton 


in fee marties a _\yife , if wife 
fic © coaverſo, And agreevty 


, | 9 foz lite in extremis —＋ rn 
5 125 8 
ge E 


to'be Fate by the 
e Eliz. rot 
: luch a Coppholdet fo; itt, ide ie Yelmetter 
ma ſei foe tre, 8. ht en n 


Hollingworth «q«i»f Parkehuſt. 


B:ings an Audita Querela againſt p. and ſues him upon a Recognt- 
a ſtatute ſtaple, acknowledged befoze 
ar! nſurions contract 


1 


if a 


TIN 


within 


8 
Hf 


pet it * 

fo2 the fozbearance of the firlt pʒineipal, but of that 
Conuſoꝛ perceives he Cr Cote ets 

adjudged that the firlt contract was not Uſurioas. 


Warberton's Caſe, 

Tenant in tayle, the remainder to B. in Fee of _ held of the 
Queen, B. dies, his heir of full age; A leaſes to W. who being ouſted 
b2zings an ejectione firm and it was pzapd that pz6ceedinos in the caſe- 
might be ſtald, Regina in conſulta, becauſe the primer ſeifin is due, But 
r „ that it is not due: and pet Glinvil ſato that the 

of 


ards would have Ward fo: ſach reverſion , which ſeemed to 
him to be hard lam, but Ser jeant Harris ſaſd that it hath deen avjavged in 
the Court of Wards to have Ward foz a Leaſe fo; years, 


Kettlenſhert ag«i»ſt Chattert on. 


. Recovers in debt againſt A, and the money was bzonght inte 
Court, Yelverton, the Queens Serjeant moved that the money 


2 


Fox againſt Crabb ey Pringe verſus Sir Rich. Champ. * 
Lee 8 Child 85 againſt Rob. Hill 


might be retaind there to the uſe of the Queen : foz the Defendant food 
fined in the Star-chamber, it/was ruled that that was no cauſe. 12 


and dtes, Trott after accompts 
„K. the refivne to T 
8 —— 22 —— 


Cuſtod. 
EEE 


- © . 886 4/7 
—— nnd — 
re Row 161) Roa Rot. 267 3. Raubus en 1 
os ringe ole Child. 

Jar. T. 2. 


The Uicar of Eaton in the County of Oxon. ſues C. ſon '0 = 
P _ 8 


d ne e e ae 


minute tithes were altetted to the Mitcar C. 
the Plant, 6 we Para cannot „nid 


Sir Rich. 3 Robert Hil, 


JN vebt apon the 5 E. 6, fo2 not vat of Pa. $. Ln. 
. — letting 1 


C 3 Ba- 


— 
— 


- IVE — - =. m_ — > a 
— ev Ay.» Se... OD ' ities 5 28 
= 


— — — m— — — — — 


_ 7 tt DS 


— 


— 


— 4 —_ - 
— 
— — 


— 


a 


1 eee 
nnn. 
—— —r— * 


Deren 
— — 


—— r —— ; That iti U 8 
both the B. El er C. R. contrary is Dyer,677ve.33H, 3 —— 


den. 2 * * W 0 f wo "4 
x 6 p 1 - 4 22 — ? Gi ; "77 4 d4 
— Wilbert Cooke, 7 


. Ia, fee the Defendant pleadsnotguilty, and he is ſoond guiity f03 


the entry, c. in one moicty, and not fo the other, and it was moved. 
in arreft of Judgement , that now it ſhall be intended that they were te- 
nants in Common Entred that Tre les not, 10 H. 7. 27. 8. B. 4. 8. 
1 DET abatement of 
— ſo tuns here nnen; ee 


.  s029 ) 20 n ng el 6 l 
P Tr 1 5 5 en ett G., — £35 ub 261309 
LIGELS WAN - 4h WI 885 


— — 


1 pl 13. 
e 


ee Pebleton, upan erroꝝ, it is adjuaged there to be erroz, alſo 


Ds 
: 


| 4 tinchum epei March, 
TY. Wiang an-afſault.and battery.in one Wait againſt to by 
Hoes: pantera, epi wiobethe Corry that by 
tave cxecution, bet anle it it is one and 


appeats to the Court 
the ſame treſpalle, but if he had ſued them by ſeveral wits, and had 
recovered agains them il he had execution — againſt one, 
an Audi Querele , but if 


dm RAINS. Io p/n 

er trication paint enero es the other in an Aſault and Battery, 
ten be may plead that, and ſo it was agreed, T. 3 lac intratoz,4, 2. lac. 
B. R. rot. 1035. inter N Wetton Mm trover . and; n 
lacs 3.6112 | 


q * 


, A 2 Thore . bons, 


1 3-13. 


.4 


Turthers 


Turthers C Allerſon ai 1 
GE Ek 


and dies the Huccef02 enters into 177. r. 
the exchanged: land. and. takes tho-pyofits, pet the —V—-— dong 7/5 1: 
his time, et adjurnatur, it; is clear that the exchange Mould not have $29, 

been good, if it had been made after 13 Ehz, But the in our caſe 


127102 7 2 Go ; 
A\bany ag«in## Manny; * A 200 6 
Nvebt, Agreed that if A. be ant · lauen iu debt, and obtains a Releaſs 
2 the party of that debt, and — . —— 

. N 20 — * ARK 


_ 3 


PP oy 


enn. 


- 


3 W23G b p 7 11S 14 
by Anderſon and Walmeſly, that if the ius u 
ollateral poynt. as it the 4 


4 

„ * 4 d ' \ 4 
. 15 2 ” . 7s + # 8 4 P - * 
Butler agsinff Monmings. 4 


' | 


* 
. © * 


acrres, grants a rent-charge out of them to M. 
ente ots l. S of two acres, M. covenants with I. 8. and grants 
will not charge them two actes, fo2 the ſaid rent with any a6 
after | the other being diſtrepnen, 


> 


5 


1 


F 
i 
: 


fl 


traty 
tenant 
gufſht, 


of 
E - 


——— 


n— 


8. 10.34, DJ 


tr 4, 19. 


to it x. but of the Trades excepted in the Statute, as Tanners, xc, Le- 
ge Statute, 


ont of the Court of Requeſts is not ſuf. 
— äw— 
— to bzing faile impꝛilonment. | 


Caſe, A. convicted of fellony, and diſcharged by 
a wife , and bzing an accompt upon a cauſe 
goods of the wife. And by the Court it is good; 
; duld not be fo2feit by the Conviction, vide Cook lib, 
fo faiſe-impziſonment bought after pardon fo2 out · lary, 29 Ac. 


Windhams Caſe, 


#-Lenant in taile makes a Leaſe tos years, acco2ding tothe 32. H. 8, 
that that ſhall bind the iſſue of the tenant in tatle dut not thoſe in the re. 


Nor the Tuſtices upon pleading of a conveyance by bargain and ſale 
| actual Entry onght tobe edi ano tit f gen, per 37 4 de uſibus 
is not ſuffictent, "AN. 8 | 


Hiddon b2onght un annuity; and declares of u grant by deep” 
— — — 2 Eanet27 


1 * 
— 
= 


ty be his deed, and the'vs the Conditions 
19%, TE 17 1 
Wimdberly % Thompſoti, © - | 
e ur caſe how as the Plaintif being poſſe of a Form- 
AR of Sitter tothe vaine0f.4001, —-— one to trnaſpe 
over eas, and ſell it; And in the account it that the ; 
wards the Fountain, and con his on uſe, foz 
; b2ought his action upon the caſe, | 


to the 
but the 
that the Plant nl capiat | 
Firſt an oath of every one ſhall be taken as a certain 


of, and 22H. 7. Which 


that action the intent of the Jury ſhall come fn ifſite, as when they 
will give in Damage that which cannot be tryed, foz they are ſwozn 
keep thefr own counſel, 


At this action lpe, all Teſtimonies would be terrified to ſpeak the 


2 


VVillams againſf & <Johnſon againſt Hey- 
Roberts, ; don, &c; 


"4 Bo Pzeſident can de pꝛoduted of ſuchan action, which is a great argu- 
ment that it would not ye * y 


5. If that actiou may lie, the Plaintif may have it upon any wager of 
which is unreaſonable, and againſt law. 


' 
Williams ag Roberts, 


Vue bꝛonght debt againſt Roberts as Erecutoz, and | 
V ment de bonis T eſtaroris, — was ——— 


] 


; 
1 
8 


Awaroed 


f 
* 


g 
; 


f 


he te wow 


H 
5 


1 


Ergo. 


out thereof from the houſe , &c. 
the Leſſee grants all his tetm in the and part of the land, and t. 
terwards he leaſes the part reſerv'd, fog half a year, the rent is in ar- 


rear and he demands, after 


— 


Confideration 
to foi bear a 
debt a good 
aſſumpſit. 


— rl — é 


J. 


that a wait ot account was — — " —— 


Martin againſt Vaux, 


AP Action upon the Caſe , and declares, that with bis Teſtatour, &c. 
he delivered, certain wares to LT, and I. H. & c. ad com red; 
dend. by I. T. and after that, &c. I. T. goeth over Seas, and the Teſtatour” 
dyeth, and that after, &c, I. T. ſent into England 1 00 Kintalls of wood, 
&c. to ſatisſie the Plaintiff of his account , which wood came to the 
hand of the Defendant, at, - Pg lapel 
chon af. part of the account, &c. and the Defendant 
that if the Plaintiff would forbear the ſaid I. T. for the 
return into England, which he — —— . 
abonts, that chap gin ů —— * —— — 
appear . —— accompt. By vertue of which he hith forborn 
and — ENT inn 
— — th not paid, actio, &c. ' And upon 
non t ſſumpſit it was found — the „&. und in arteſt of 
Judgement, dive rs exceptions were taken to the Declaration, 


Firit, becauſe he ſafy ——— — 
. ——— cons 


and 
3- & Tho: Paines caſe, if an accompt be 


Serenbip, . was alleadged that the tontes wers deltdered fo tian 
compo inde.ceddend. by one, theretoze not good, ſ both are accompt- 
able, by reaſon of a joint delivery. The Court was dt᷑ the contrary ai. 
mou, becauſe it was the folip of I. T. ſo er 
livery,by which he only is chargeadle. 


Thirdly, the —__ is not good, becauſe the fo2bearance is not 
any recompence to the — on to I. T, ſono conſideration, The 
Court on the contrary , allo becauſe the Defendant took 
into — 0000 toned. aud ſo was chargeable to the Plaintiff in 
2. betoze the aſſumpſit, but otherwiſe it had bern doubt. 


It | not alleavg'd certainly to what time he hath pzomiſed to toꝛ 
bear the account; ergo the Declaration The Court on the con- 
trary, fo2 he hath averr'd in Fad that he did fozbear thzce months, 
which is ſufficient, Quere tbe caſe of Smith and Andrews, that if che 
Earn will forbexr ad pauculum teppus. 

'Fifthly,' It is -ſaid ——— ui 


Sen 


that ſo de was found in errerages 3000 i. The Court tu the 
Fog the end pecount is a pepet word to Perchants, fo: when they 
deliver wares te their Fed, to render account , thofe wares art cal- 
led the account , and ſo by uſuall ſpeaking amongft them, it is ſaid that 
the account delivered to ſuch a Fado it amounts to the ſame thing xc. 
So jaWement was given foz the Plaintiff. — 

au 


—I 


Paul Bannings Caſe ad 8 VVhite againſt 
judged p. 37. E liz Weſt. 


, 


—— — 


ol 


Paul Bannings Caſe, 


where thePlaintiff being ſeiz'd 
houſe in D. in the County of L. and ſhews the cCate,zc. and pꝛe⸗ 
a way in, by, and th:ougha certain way in 
unto ſuch a Cloſe in D. in the ſaid , 
hedge in the Cloſe of D. in the ſaid 


did p his croſs way.per quod actio accrevit. and 
ente . Plaintif,and in arrelt of judgement exceptions 


Declaration, 
irft, becauſe to pzefcribe to have a croſs path in a certain wap, that ſhall 
Wy A 
is gone. The Court on the contrary. oꝛ though a man cannot pꝛeitribe 


that is 
way, and then not withſtanding, tdat being in the high way, may continue his 
| ——— I ANEDED 
ſides, and to pzefcribe to paſs, croſs, and repaſs 

though is a good p2efcription. | 
the'Troſsing and going th2ough the croſs way is only ſhew- 
of the croſs wap, unto ſuch a cloſe, to which the Plain; 
the Declaration is not becanſe the 


- 


F 


75 
3 


8 


ö 


15 
12 


135 
: 


White againſt Weſt, 
He caſe was argued by Herne Ser jeant, who took divers exceptions 


to the pleadings. TIES! 
ir fo; that it was ended. that Sir Henry Bloncker being ſeiʒ d of df- 
Chivalrie, deviſes theſe Lands out of which the Rent 


queſtion is (Cuing, leaving a third part acco2ding to the Statute, to de 


,left to the heir by deſcent · 

of whom the Avow2y is made , intitles him 
and ſale, and ſaid, prætextu quorum he was 

not ſay, mozeover virtute ſtat. 27. H. 8. as hee 


contrartety they are terre-tenants and at the ſame time, Ge- 
riſh is ſeiſ'd of his demea ſn as of Fee, the which Demeaſa is ever an actual 
poſſe ſsion, And foz the matter in 1 mob d, how that the rent is 

3 gone 


An atlion up- 
en the caſe for 


ſtopping @ roſs 
way, 


I, 


— — — —— — — 


| 10 White againſt > 
Weſt, 


gone kon the Avowry is fo2 a rent ſervick, and that cannot be, foz by the 
Recovery the tenure is deſtroy'd. Warberton Scrjeant argued to the con- 


virtute ſtatur. but 
alſo a General Demur-. 


: 
. 


hs 


HI 


Trebonies Caſe. 


nee the Rent is not taken from the Donor; Ao 
cipe was bzougbt,was not Tenant of the Rent 


Rent. Aud upon the Extent, the tenant ſhall have the leſſer in value, in 
regard of the Rent recoup, with which it wall not be charged, and 
upou the Extent the Sheriff cannot aſsign a rent in value, as in 22 B. 4. 
in a writ of Dower, the@heriff cannot aſsign a rent in re of Dow- 
er, no2 no other can aſsign a rent, but he that is owner of the Lanv, And to 
the intent that no injury noꝛ inconventence ſhall be to any of the parties, 
after the Cſtate-tayl is determined, de in the reverſion ſhall have the Ex- 
tent, fo2 that, that the Land given in value, is not of ſo great a valne, as 
that which he bath loft, and ſo concludes,that the Rent remain, and pꝛay d 
Judgement foz the Plaintiff to diſtrepn foz it. Ec Adjournatur, 


J Thompſon 


© Weeks aſe — | u 
Tybald. Smith. 


= — 


1 an Atturney of the Common · Bench bzought an adion on tien /or fn 
ſon 


fo2 theſe wo2ds ſpoken to one of his Clyents, Iobo Thomp- 
is a palcry Fellow, for be doth deal on both ſides, and deceives them 
which put him io And after verdic it was mov'd by Heale to habe 


the Plaintiff, to which the Court aſſented, if other matter 
be not ſhew'd contrary. 


Weeks «g4inſt Tybald. 


| | t the} alleges, that whereas was „ Ear. . 2 Ju 
Lanta d gf ge — a Com? F 7 


his conſent, &c, By the Court the action 
doth not make wo3ds that include a 


4 
ts not averr'd noꝛ declar'd to whom the wo2ds were ſpoken, 
not reaſon the the Deendan ſhould be bonnd by luch — 


42 


recovers 0 F „N. 2 fat; 
that the — that the Deſeonant alte 


no2 after; The 


contrary,and cites the 
zand alſo the caſe between H 


Somerfield aq4inft Stanton, 
Wenne 
br i r= 


brd 


againſt St. (and tetoberet) foz diver, 
after he b2ingsa — out of 
double damages, and commits the 
— abates the Nuſance, and 
matter returned, and the 

billings eight pence to the King, 


det, 
— 2 
Patron : 0 alſo it there 
— —— Dye 26 
dinary and Patron. T 23 E. 1 rot. 79, C.B, . 


ee 


been no d 


P. 31 B. 1. C. B. rot. 57. 
nile ard both of the Bring 


12 Sir George VValgr 9K Len agdins 
ces Cale, Eni, K. 


— 


Sir George Walgraces caſe. 


No" by Popham and Williams that a Plea of tender of anends, is 
govd where the creſpaſs was voluntary, as fo2 Battery 02 beats 
ning his Cloſe, oꝛ putting Catle into his grounds. 


Mich. 3 Jac, þ it bath AA , that a Trover lies fo 
7. . money although it be not in a bag, but of Detinue; 22 
by that the Plaintiff ſhall have judgement to recover the thing it ſelf, it 
cc. andif not , amd therefo2e the thing gt todo — 
= Eh z. BR. Holl The Matter dendets coꝛn to his 
Servant to ſell, who does and converts the money: the Pa: 
ner b2ought an ation of CGS (6) the man dete be wes 


1 Prohibition does not lye. As if 

| Will , foz the Conuſans 
| Per. B. K 300. ff a man makes a will, but appoints n 
| bats to, But — commit 


annexed, 
OP . . 
N rr payment ofs Leg 
cy. N. 2K. — * 
| . "Gnge againſt Pexcock, - | 
Lena as sat encridgc dh ds Geh eb Hawe 

of Ely, and conũrm· dc. the Biſhop is de ſpos d, and the 
FEI or 
fees; and there was —— not a farrender. 


by being 
by the Juſtices, that if A. leaſes his Panno; rendziug a Rent , and t 
ter makes B. Baily to teceibe the Rent. B. ſhall be chargd as Receiver, 
and not as Batily, ſe the Rent is certain And if Leſſec foz pears 


of a Pannoz be * made Baily , it wag adjud'gd tobe no for 


"Firs, Becauts the Office of a Baily hath not ant infer in xe lany, 


32 de en part of th thing ent and ju rment ar. 
cozdingly. 


Blackaſpers 


Caſe. Sare. 


—— 2» ů — 


—— Stackwood againſt 1 2 


— — 


Elackaſpers Caſe, 


„B. « C. Jopntenants f62 pcars, A. grants his part to B. B. « C. 
make a Leaſe to W. ſoꝛ years, who is ouſted and bꝛings an Eject: one 
firm, and counts of a demiſe made to him by B. and C. And the queſtion 
was now it W. ought to have bzought two actions, foz B. was tenant 
Common with C. of the 3 part. Popham and Fenner that the Writ 
Count is good. Foz tenants in common may joyn in an action , 
H. 6, cap-9. and one Writ of waſte lyes upon ſeveral leaſes, 44 E. 
Waift 7-. Br. 78. but Williams and Yelvercon were of the contrary 


Stockwood againſt Sare, 


 ' A . deviſes a houſe to his wife in recompenſe of a rent which he had 


Ar. T. 1. Fa: 
A fozmerlp granted to his wife, and that ſhe ſhall have the octupatt- K. . 282. 
of B. acre until Mich. next enſuing, paying 40 s. to Nich. his 
after deviſes all his lands, tenements, and hcreditaments ( 
land befoze ſpecified and given to his wife )to N. my ſon in tayle, 
was in May, and the deviſo; dyes 4 dapes befoze, (ez by the 


7 
7 


F 


A 
4 


5 


A 


on ol the land before ſpecified and given, nothing by that paſſeth to N. 
although that the Eſtate of the had been but foz one day. But 
ther wiſe tt had been it he had ſaid ,, except the eſtate befoze 
given ; Foz then the reverſion ſhould habe paſſed, 0 as to B. 
Popham, if the Deviſoz had lived till after Mich. yet it Choutd 
paſſed to the ſon, becauſe the intent of the Deviſo2 appears to 
trary, although that the Mite had not any Intereft in B. acre, 
Draper againſt Raſtal, 

the debt faz 341. 10 6. The Plaiatiff veclares that he ſold certain 1%. P. 44; 
| to the Defendant fo2 66 |. Flemiſh, which amounts to 39 l. 108. F# B. K. el. 

and upon nihil debet it was found foz the Plaintiff, and well, although 7 
the ation was bzought in the debet and detiner, and not in the de- 
tinet only, ſee 34 H. 3. 12.6 E. 3. 40. But if it had been bzoucht in the 
detinet only, it might have been fo2 the 66 l. lemiſh as well as the other, 
and ſo Judgement was entred. 

That it may be bzought in the deber and detinet fo the flemiſh , if it OS IEG 
be a current copn, as by Proclamation, — — 

Ampſon again Stockburne & Ux. 
Bꝛought debt againſt two upon an obligation of the Wife Dum ſola 
fuic, and the y plead non eſt fatum of the Wife , and the iſſue was 

found agatuſt them: And by Popham, being only in the Court, that the 
282 againſt the the Wife. See 9 E. 4. 24 E. to the con- 

rp, ; 

Note, by Popham and Williams, that an Erxecutoz in his own ' w2ong 
mayor — oy Legacies, as well as the lawfull Execcutoz, but Velver- 
don 5 


© Croſſe 


| 


Intr,T, 2. Fac. 
B. K. rot, 696, 


Inty, T. 2. Iac. 


J. K. ret. 1 89. 


Croſſe in Abbot, and others, 


276 


tain 
But 
that 
cuts the : verp s 
nant pzeſcribes.Nore well 47. E. 3. 22, and 4 B. 2. Treſp. 23 . 


tenant in Common map have an action of Tre 
» becauſe he deftrops the ſame thing given 
And he that hath common of Covers ſhall h 
the caſe againſt the owner of the land fo2 diſtraining the trees, 
peſcriptions as in the firſt caſe hath been good 'fo; a 


; 


| 


822 


Whitlock #gai»ft Chartwell, 


joyntenant covenants to ſtand ſeis d to the uſe 
Companion after his death, that no uſe ſhall 
bare polsibility. 


Drake again Doylye. 


N Treſpaſſe it was adjudged, that a pzeſcription to encloſe againſt 
the land of another is extina. by theUnity ofPoſeſsion:Beeauſe during 
the Unity the pzeſcription falld and ceas d. By Popham and Fenner, 
That if the owner,having both lands, enfeoffs another of the Cloſe which 
in the bank and hedge is, the Feoffee is bound to maintain the fence a- 
gainft the other land, in which the vitch ts: Foz the bann anvhevge paſſe 
by the feoffment, Bat Yelverron and Williams were ol the contrary o- 
pinton , that they are bound at their perils the one agatiift the other to 
repair, And by Williams, and not venyed by any, that it J bargain 
and ſell an acre of land, that is in the middle of my lands, there the Uen- 
der wall have x way to it over my lands, Moe it is adjudged, T. 5. Jac, 
B. R. Quere, That if a Stranger hath land ad ſoyning to au part of that 
acre, ff the Uendee is not then bound to purchaſe away ot me, of oſthe 
ſtranger, 0z make himſelf a Treſpaſſer. 


Parrey 


Parrey again#i ? Barveburſt againſt 3 
Chauncey ; Velverton, &c. : 


— ER 1 — — = — -—— H 


Parrey againf Chauncey, 


Reſcription by a Pariſhſoner to pay the tenth part of Con foz modus „ „ 
decimandi, foz the Hay alſo that grows upon the Head-lands,is not 7, ». K 08 
the tenrh part is due fox the Coꝛn. But ſuch pzeſcription 346. 

and after rakeings is good, with an averment that they are 
voluntarie. o pꝛeſtription of the tenth part of Hay, and 

H. 15 lac, C. B. by Hubbard Chief Jufttce , pze- 
the firft crop is good, modus dec mandi fo? the after 
—— b — R. rot. wn Bayard againſt A- 
as s good. ut note that Judgment 

againſt the party, becauſe he had not well pieaved the pꝛe · 


1318 
[of 


|; 
. 


8 


; 
; 


Note 


115 
7 


ſcription, 


Randall ag Roberts, 


rn er Sokefee,and of 
avelkind land, grants a Rent-charge ont of them, to B, in fee, 
and B. dies having iſſue thzce @onnes, that the elde ſt @onne ſhall 

all the rent, ce Br, rents, 10. and 13. which ſeems to the 


3 


Barnehurſt ag am/? Yelverton, 
recovers in debt againſt A, the Adminiſtration 


Fj 


0 


I 
w 


An. a — 


16 Goodwin againſt Ta ler againſ Cha 
| and Chapter 3 S _ rey and his Wiſe 8c. 


mays a p2ohibition', becauſe the Baron is not named; Noz that plea all 
low d in the ſpiritual Court, and the reme dy was to appeal over, 


Goodwin agu the Dean and Chapter ot Wells, 


Oodwin being Aicar ſats them, being parſon of a Church lo a pen- 
— — and they pꝛay a p2ohtbition , am it was 
that penſton is a ſpiritual thing , od which the Aicat may 
2 Note, that they intitle tdemleldes to that par- 
rofiage by a grant of H. 8, who had it by 31 H. 8, of Difſolutions, 


Ne that Leſſee ſoꝛ years tend ing a rent payable at a place out of 
the land leaſed , and was bound upon condition to pay the Rent ſe- 
cundum form, et effect. Indenturz przdi&, And held by the Court that 
the Leſſee ought to pay the rent at his peril without demand. And accoz- 
ding to that Judgement was then affirmed, 


an Aſſumpſit the Plaintiff declates, that the Wiſe, dum ſola * 
1 of anHorſe and Saddle givea to ber by the Plr, — 
pay 4 L to the Plaintiff upon the Feaſt of the Annunciation next — 
6, and alleag d that ſhe hath not paid it at the dap, 
noꝛ by the ſpace of 40 days aftet, And that ſhe hati taken to hudband one 
Charey, WhAQ hath any UN both nou to pp the lanoe, x. . 
ding the incertainty of Circiter, Judgement was given to; 
—— 41. — oe meme nee 
Note well; E. 4.5. 2. Foz omen Feſtum, 


Randall againſt Will. 


R an Infant acknowledges 4 Recogniſance of a Statute ſtaple to 
Walſ, and R. bꝛought an Audita Querela ft C. B. and there adjudged 
1 4 by infpection of the Court within age, and ſcire fac, awarded againſt W. 
1107, 249+ arid upon u nibil return d Judgement given, that the Recogniſance Thatl 
de null d. W. no wbzingserroz in the R. B. becauſe tert ought to ha ve 
been two Nihiſ return d, and alſo becanſe a ſcire fac. was awarded, 
where it oncht to have been a verire fac. And toꝛ theſetrrozs the gudge· 
ment in the C B. was reverſed. But at the ſame time han ing the erroꝛ in 
B. R. Randall comes to full age, and now again he brings an aud 
a m B. R. and pꝛays the benefit.of the firſt infpenton,, and upon that &t 
was demurrd , — — that he could not have an audita 

1a again upon that infpecton. Fo: the Indgog'ought to ſudge upon 
- 0 ny 0 that time no Judgentent was given no: 


Birks againſt Simſon, 


. deviſes bis land to B. his Couſin, aud publiſhes that Will , and af- 
Commumtcatton 


co. Att. 13 1. Aer upon with ſome of the Friends of the ſaid B. A. 


5 Þo 


if ſhe will not come to me, and live, &c. ſhe ſhall not have one 
= y-worth of my goods and lands, And at another time ſpoke wo2ds 

1 — that , — 2 
as aboveraid. And adjudged to be no revocation. And 


But nedet makes any Mention of his will, oz re- 
2 —— A, having made his will —— 


ce F Ty: ao 


and being fick he was 


frieuds to mak his will, o: if he 

nv per ajavgs no revcati. ng 
en empty 
p2eſent , my will at 

And that was adjavgey a god revocation, & 


Williams's Caſe, 


zought a Habeas Co nat ns Pai 
e 2 


re 
lo the penance 1 


mit the party to p2iſon , cata cure (0 mave hey may com 
d. 


Stock d 
T. 4. Jac. B. R. 


oe fan. the cafe was thus, A, ſeis'd of Lands in the 
[oa rap} ord lag, alllage oy 7. an beth hot 
eee NR 
— by the bargain and oz S. in that caſe ſhall be in- 


accompt againſt B. Indgement wid yiven quod conjure, 
1 he makes an uncertain atcompt, and 'was 
nnr and after B. 


18 — ox ins 


Green, e, &c. 


Tanfeild agi»ſt Green. 


an Aſſumpſit the Plaintiff declares , that in conſideration that 
＋ deli ver a teleaſe to I. S. c. the Detendant A. 


pay to him 5 |. and averrs that he had made the releaſe, &c, and bp 
414 had delivered it to B. to the uſe. of 
I. S. twas adjudged that he had not well perſued and pertoʒ med 
the conſideration ; but otherwiſe it it bad been by the appointment of 1, 


S. himſelf, ve. 8 H. 7, 13.4. | 
Note 


there the 
4. 
of crroz. 


HA quare vi et armis in- 


fecit upon the wife of the ipſam verberavit tc. dans 
pla gam | my ad 


The King againſt the Biſhop of Wincheſter, &c. 


Þ Popham, Tanfeild and Yelverton tn a quare impedit, that double 


Intr. P. 2. 1ac, B does not put the King out of poſſeſsion. Bet Judgement 
%. . MW ſachs point in the Common · pit as hath been reverſed. 
0.00 8 Sir Hugh Wrots Caſe, 


T Be Dean and Chapter of Wells leafe to B. land fo 21 years, ten- 
dzing 4 |, rent, to be qnarterly, &c, B. aſsigns the moicty fo; 
pears to I. S. paying the half of all ſuch rents s are payable to the Bean 
and Chapter, It was ſaid by the Court, that the Aſsignee 1, S. muſt pay 
to B. the rent quaxtexiy . F92 ſuch ſhall intend the quality, as well as 


the guantity, 


Village of St, Andrews «gainft the” Archbiſhop of York, 
| and Counteſſe of Shrewsbury. 


1 Te. e Plaintiffs tifs bzought a Quare Impedit againſt the Defendants, and 
— 2 after bzought an l ee 
return d. It was ſaid by the Court that the Aſſize 


33, ape dit is 1 | 
— n but if he had b: ought another 
„it had been well. 


quare ĩ 
.of Dar, &c. 
Spore inpetit, And fo it was reſolved in the Earl of 
-dfords Cafe, and by Hutton that the of W. 2. cap, 3. pzobes 
NN but not both, ve. 8 
E. 3+ 7. 
Revel 


Revel againſt A Traſſel againſt 19 
Gray. 3 Morris, &c. 


— — — — — 
. 


— 


JN the Argument of Traffell aw Morris's Tate, the Cate of the Wea. 


— Pury upon a made was vouch'd, and of Sawyer 


action on the Cale wasv2ought to: wong in Welſh which fignt, · 
he in Englilh ro bear o carry, 8c, The words were DDR 1 


D. 1654. 
Congeſt which was uſed fo2 ſtealing. And Judgement was arrcfted, fo 
the woꝛds ſhall be takeu in mitiori ſenſu, 6 


Yelverton ag Velvetton. 


A covenants that the aſſurance of all his lands which he mal . 35. /. ot. 


afterward, thall be to the uſe of A. dis Wonne in tapl 7 
r All, xc. will tand ſeiſed to the uſe of 
to the uſes mentioned inthe fozmer Derd. And adjudged not, bet auſe the 
ſecond limitation of the uſe upou the purchaſe is expꝛeſt to be, to the uſe 
of the bargainee and his heirs ; And by that the firſt declaration is con- 
trold, and an uſe cannot be de rided out of an uſe, and alſo becauſe the Fe- 
otto; ought to declare the uſes and not the Feoffee. As by Popham; At 
TREES WONT ING , tohim made, he declares 
that it be to the uſe of 1, +, that ſhall be void, becauſe none but the 
Donoꝛ can limit the uſes. Bat now a Feoffment to A. to enfeoff B. to the 
uſe of C. aud B. is entcoſf t withont limitation of any uſe: yet it ſhall be 
to the uſe of C. So A, Covenants with B. that if he purchaſes lands be- 
ry — that he will levy a fine of that Land, tothe uſe ot I S. 
now it de purchaſe rr tr” 
ule, 


20 


Pell againſ 
Towers, 


uſe, oz without a conſideration ; Notwfthtanding that the Law ſayes, 
that that ſhall be to-the uſe of the TConuſdz , yet with an aver ment. it 
ſhall be taken to be to the uſe mentioned in the firſt Covenant. But if a- 
nother uſe had been exp2el'd in the Fine, that ſhonldhave controlled the 
firff declaration of the uſe. 

2. A. covenants to ſtand ſeis d of all lands which he ſhall purchaſe , 
clearly, as he purchaſed the ſame, &c, pet no uſe ſhall be raiſed by that 
Covenant, becauſe at the time of the Covenant made he had not any 
antho2ity 02 diſpoſition in the land, & c. Fenner, Leſſee fo2 life covenants, 
after Mich, to ftand ſeis d to the uſe of 1, S. and his heirs in Fee, befo2e 
Mich, he purchaſes the reverſion ; No uſe ſhall be rais'd as to the Fee, 
becaaſe he had nothing in the Fee at the time of the Covenant making. 
So Tenant fo2 lite, and he in reverſion levy a Fine, and both declare 
ſeveral uſes; It ſhall enure acco2ding to their ſeveral Intereſts. So 
A. Covenants to ſtand ſeis d of the land of J. S. tothe uſe of B. that io 
votd, and ſo ſhall be, although he purchaſe it afterwards, 


Pell againſt Towers. 


l bꝛo ught a Replevia againſt Towers, and others, who Juſtifie the ta- 
king as Bayliffs to the Lo2d Greevill , (oz an amerttament at the 
Court baron of one that was Tenant of the Pannoꝛ fo2 thzee ſeveral 
Defaults : the firſt 26. the ſecond 20 s. the third 40s, Yelverron takes 
exception to the Avowꝛye. 

1. Firſt, fo2 that he pleads that Sir Foulk Greevill had a Panno?, and 
he, &c. and he had us d time out of mind, &c. to keep a Court Baron 


and ſo p2eſcribes to have a Court baron, the which is incident to eve. 


ry mannoꝛ of Common right, &c, 

2. Foꝛ that that he pꝛeſcribes to diſtrain fo; an amerciament in any 
place within the anno, although that it be out of the tenancy of him 
that hath offended. Walmeſly took another exception , which is 

He p2eſcribes to have a Court baron, and to hold it befoze his Stew⸗ 
ard, which is not good, but if ſhall be held befoze the Suto2s, fo2 the 
Steward is not Judge. All the th: ee Juſtices agreed to the firſt exception, 
fo2 a man ſhall not p2eſcribe in that , which the Law of Common right 
gives, Anderſon by the way obſerved, that the amerctament was grie- 
vous, which ſhould be ſecundum quantitatem delicti, and if it be other- 
wiſe , a Writ de moderata miſericordia lyes. Walmſly to the other point 
ſaid, ſometimes Pleas are held betoze the @uto2s and the Bayliffs and 
Lo2d, But that is as intend upon this difference; when a plea is held per 
breve it is coram Ballivo et ſectatoribus, but when withont a Writ it is 
coram ſectatoribus only ; And in a Court baron of Common Right pleas 
ſhall be held to the value of 40 s, and to mo ze by p2eſcription , and then 
it is a Court of Recoꝛd, and if there be crro2 it hall be redʒeſt by a wit 
ol erro2, and not by a Writ of falſe Judgement. 

2+ as to the ſecond exception taken by Yelverton, it was diſallowed 
by Walmeſly ; Fo2 there is a difference between a diſtreſſe lo; ſervices , 
and a diſtreſſe fo2 amerciaments, fo not doing the ſ-rvices : fo2 the 
firſt is by Common right maynteynable , the ſecond againſt Common 
right by pzeſcription. And then fo2 ſuch amerciaments vou muſt diſtrain 
the tenants own beaſts, and not the beaſts of a ſtranger found upon the 
land, as foz ſervices you may, And the reaſon of that as J conceive is, 
fo: that it is fo2 a perſonal crime, And mozeover he ſaid you may adde 
any thing to a Court baron by pꝛeſcription; as to ſell goods taken in ex- 
ecution upon a Judgement. Affirm'd now here, whereas otherwiſe it 
hath been held that pou could not, And the rule of the Court was, 1 


1 


Bateman ag unſſ the c JBandals 21 
Hundred of Cale, &c. 


if better cauſe were not ſhewen to the contrary , Judgement ſhould be 
entred foz the Plaintiff, 


Bateman gi, the Hundred of 


Tanton Bateman bzought an ad ion againſt the Hundꝛed of 
of Glouc. upon the Statute of Hue 


An action up 
the Statute of 
Hue and che. 


. that he did nat know the parties which 
of them, accozving to the letter of the Statute , 

ſhould not recover, Walmeſly was of 0- 
pinion that it is well enough found, and ſufficient ; fo2 an oath ſhall be 
taken imply, and they need not obſerve that p2eciſe fo2m as in 
they ought. Warberton foz the Defondant, and becauſe that the oath is 
not pzeciſe act o ding to the Statute, it may be he ſwoze in that manner 
upon ſubtiltie ; Foz upon ſuchan uncertain depoſition, a man cannot be 


Bandals Caſe. 4 
In Judicial 


Anda] bzought a Writ of Dower again it her ſon, to he endowed ot % he. 
certain lands, whichher Husband father of the tenant, dyed ſeig'd vg. 
of; The Writ iſued to tye Sheriff to enquire of the damages, ab 180 
the Sheriff makes a warrant to ont Wallis to taic the enqueſt, Ander- 
ſon and Walmeſly were of opinion that the Law was not ſo, as, that he 
can make a Deputy in that caſe , becauſe it ts a judicial ac, the which the 


Sheriff onght to doe in perſon, and differs from that where they ſerve 
p;oceſle as a ſervant. of vey 


A Nation of Debt was bꝛought upon an Obligation, the Condition 

which was to perfozm all Covenants compꝛiſed within certain 
Invdentures, bearing even date with the Obligation (and in truth the 
Obligation and the Jndenture were both without date) The Court laid. 
that they ought to have averr'd a date of the Obligation, and averr'd 
alſo, that the Indentures boze the ſame date with the Obligation, 


F Sir - 


P 


Sir John Paſcallp cHarriſen againſt 
again Clark, 6 3 Maſlam, &c. 


Intr, T. 15, 
Jac. C., B. 70t, 
2051, 


TY. 15 Zac. C. 
B. rot, 1968, 


7 f. 1 a, 


Sir John Paſcall againſt Clark. 


C was ſaid by the Court upon evidence, that if the Patron pꝛeſent one 

to the Advowſon, having taken an Obligation of the p2eſentee , that 

he ſhall reſign when the Obligee will after 3 months warning, that 
that is Simony within the 21 Eliz. cap, 16, | 


Harriſon agi Maſſam. 


I N Dower of lands in tee Utllages Allens Cafe was cited 14 Jac, 
Com. Pleas, that a ſummons and pꝛoclamation at the Churth of one of 
them is good; And that the Summons muſt be 14 days befo2e the re- 
turn of the Writ. But inthe Caſe between Gray and Rowland, , that 
want of a ſummons in Dower ts not erro2 , but that otherwiſe no grand 
cape ſhall be awarded by the Statute 31 Eliz, cap. 3, 


"OS as: fac, levies 100 l. and befoze the return,the 
Plaintiff receives the money, and made a releaſe to the Sheriff, 
he returns that he hath levyed an hundzed pounds. It was ſaid by the 
Court, that anaction of debt upon ſuch a return lyes againſt the Sheriff. 
But in our caſe , he was diſcharged by pleading of the ſaid Releaſe, And 
ſo it was adjudg'd in London & in the Common pleas. A.velivers monep to 
B. to pay it to C foz the debt of A. A, himſelf afterwards payd the debt, 
and afterwards B. pays the money to C. And it was ruld, that an act- 
on of debt lies againſt C. foz the laſt money, ſo the laſt payment was 
upon a tacit, condit. if the debt was not payd befoze. ve. 1 E. 2, a, 


Parkinſon gi Powell, 


Ty: Plaintiff in an action upon the caſe bzought in the Connty of Mid- 
lelex declares, that he had recover'd againſt one A. in an a&ion of 
Debt, and had a cap. utlegat. and that he had delivered it to the Defen- 
dant being Sheriff, xc. and that the Defendant was often in the Compa- 
ny of the ſaid A. after , within his Baylywick, and that yet he had re- 
turn'd non eſt inventus. Judgement was given fo2 the Plaintiff, and 
that the"acion is well bzought in Middleſex where the Common Bench is, 
notwithſtanding that the ground of the offence was in Denbigh, 


Stone again’ Roberts, 


| N action upon the Caſe was b2ought fo2 wo2ds, thou art a witch 
and an inchanter; by the Court, the action does not lye, but other 
therwiſe it had been if he had added, and haſt bewitched I. S. &. 
although that I. S. be not dead, Fo? by that the Defendant ma- 
nifeſted his intent to be of ſuch withcraft which is puniſhable by 32 H 8. ca. 
8. 1 Tac, 12, ſee the Caſe between Edwards and his wife againſt Oſely. 
Thou art a witch, and Ile prove thee to be a witch, adju actionable, 


Forteſcue againſt Tones, 


Ozd and Tenant by fealtye and rent, the tenant at the day tenders 
the rent upon the Land, and afterwards the Lo2d, at an other dap 
demands it, « deſtreyns and adjudged good, and recovers damages in the 
à vow⸗ 


© Jenkins gene FArchbold arainſ 
Jenkins. 5 3 Cook dee. 4 


avow2y; Foz the Rent was a thing in demarm and not in render, as ho- 


mage, There, that if the Lozd one time refuſed he ſhould not diſtreyn un- 
till he had demanded it of the perſon of the tenant, 21 E. 4. 7417 E. 44. and 
other books were cited, where a tender is not requifite but to ſave the pe 
nalty, 16 H. 7+ 14. 22 H. 6. 26. 17 Dyer. 20 Plowd 3.70.21 H,6 A di⸗ 
trete ſudged to be to2cions, by a tender at the ſame time ti diſtrets ta- 
ken, A viſtreſs it ſelf is a ſufficient demand. rep, 28. 


Jenkins agu] Jenkins. 


was good without ſhe wing tlat the Fence was made of pale, c. and now 
in decay. Note, where Hedge · boot, oꝛ Pale boot are granted to be ta- 
ken reaſonably , and where certain loads 02 trees are granted annually 
fo2 that purpoſe, here it is not neceſſary to e that the Fence is in de- 
cap. Aud note, that ſoꝛ Fireboot it is not neceſſary at the time of the cutting 
to ſhe w the neceſsity , and ſo fo: reparation, Fo2 it is reaſon and good 
dusbandꝛy totut them in fome convenient time befozehaud. And note the 
c 


Archbold again Cook. 


IS a recordari fac. loquel, the caſe was thus, A, leaſes fo: years to 

B. but yet A. continues the poſſeſsion, and afterwards A. levies a fine 
with „t. It wasſaid by Warberton , Winch, and Hut- 
ton, that that is no bart to the leſſee ſoʒ his term , but only as a grant of a 
reverſion by A. See the reco2d it ſelf, and the difference between that 
caſe and 5 rep, 123. T. 2 Iac. C. B. Mills again& Bradley. That a Co- 
pp · hold Eſtate is not bart d by fine and 5 years, « that the leſſee fo2 years 
in futuro is not barr'd by ſuch a fine, but otherwiſe of a leſſee in poſſeſsi- 
on, 


Waterer «g4inft Freeman. 


Reeman had recovered in debt againſt Waterer, and had a fieri fac, and 

the Sheriff takes the goods, and returns that he could not have buy- 
ers, c. and that pet F. knowing that . hath ſued another fi: fac, and F. 
upon that bzought an action upon the Caſe; and the better opinion was 
that it was well , although that F. dad ſued it in courſe. The zR, 3. 9. 
was urged to the contrary, But note, there it does not appear whether 
the ſate was determined 02 not, et res adhuc ſub ludice, ve. 5 E. 4. 126. 
4+ rep, 18, and in the Kings Bench M. 43, 44. Eliz. 


Brey againſt Parcridge, 


BY his Decd compounds to: tithes , and after ſues fo2 them in the @pt- 
ritual Court, by Popham and Gawdy, that an action upon the caſe lies. 
Der 8 E. 4. 13 M.. lac. The Lady Waterhouſe was ſued fo; the tithes of 
trees, whereofnone were due, &c.there an adion upon the caſe does not 
lye, foz the perſon may well be ignorant of what things are due, other- 
wiſe where de ſues againſt bis otwn knowledge. Sharplees Caſe in the ex- 
chequer was vonch'y, A having recovered in de bt againſt B. in the com- 
mon bench, and knowing that B. was reſident in Middleſex, cauſes him to 
— . Jann and adjudged an aai⸗ 
2 on 


3 & 


— 


Mich, 1 5. Vac. 
1. K. rer. 516. 


* 
0 


55 


24 Record againſt Corneli Steward again 
2 Jobſon. — 


———̃ ͤ——L—— —— ů — 


on on the caſe lies, But at that time the firſt caſe was adjourns 
ed, p 

Record againſt Cornelius Jobſon, 

argued that a Recogniſance taken in the Court of Ad-. 


— — 
. — und to the ozver of the Court is void, and that it hath been 
fo adjudged, Warbertos, That it is not a Court of Recoꝛd. 


Mountague gi Clark. 


ſ Adminiſtratoꝛ is ſued in the ſpiritual Court to make an acce 
AF, a p2ohtbition was denied : but othcrtwiſe if it had been to make 


a divtũon of the goods. 


Steward againſt Biſhop. 
JT was rul'd in the Court that an action upon the caſe does not lye, 


for ſaping S. was in Warwick Goal for ſtealing of Horſes, becauſe tis not 
an expꝛeſs affirmation, that he had ſtolen heꝛſes. 


Crawlye againff Kings mill. 


D2d and tenant, the Lo2d ao the diſtreſs fo2 fealty due from D. 
the tenant ſafd that D. was dead at the day of the taking the diſtreſs; 
by the Court a good Plea, But by Hubbard, it the Loꝛd demand the feal- 
ty of D. and he refuſes and dies, yet the Lo2d map diſtreyn after his 


death to it. 

Note, by the conrſe of the Common ⸗Bench that a man might have 

— Dedimus Poteſtatem pro gu ardiano admittendo,where the infant is 
and feeble. 


Tooks Caſe. 


A. had iſſne thee @onns, B. C. and D. B. and C. die leaving ie, and 
n A, dies inteſtate, having bona notabilia: the Commiſſary of the 
Supcrioar D2dinarp commits the Adminiſtration to D. and D. ts bound 
to him to make lawfull adminiſtration. D. is ſued in the ſpiritual Court 
to make a diviſion to the iſſue of B. and C. D. appeals to the Delegates 
who make a diviſion : and now D. moves a pzohibition. Hubbard was 
clearly of opinion that the Delegates have exceeded their Commiſſion 
and Authozity , fo2 the O 2vinary himſelf cannot do ſo. Foz the Statute 
21 H. 8. makes an Avminiftratoz equal to an executo2 ; And if the De- 
legates do to the contrary, ap2ohtbition lies. Alſo they are not inter- 
p2eters of a Statute. And that Statute 21. H. 8. that takes away the 
power of the D2dinary to diſpoſe the goods of the inteſtate, and the ©2- 
dinary now hath only power left to revoke the Adminiſtration. - Alſo 
ſuch diſtribution of the Oꝛ dinaty is not a good plea in an acton of debt, . 
b:onght againſt the Adminiſtrato2 at Common-Law, Now by the Court 
a p:ohtbition was granted, and that by the: 1 H. g. an adminiſtration ſhall 


not be committed to the Gzand-children, it any Sonne of the party of the 
inteſtate be alive, Note P. 16 lac. C. B. Lanch againſt Roſſe in a ſute 


in the ſpiritual Court to wake a diviſion of the goods againſt an Admini⸗ 
ftratoz, a pzohibition was granted: but otherwiſe foz to render an ac- 


Winchcombe 


Winchcombe gut Pulleſton, 


A- ſeiſed of a Pannoz with an Advotmſon appendant : S. comes to &. 

and pzomiſes that if he would pzeſent him, ic. after the death of the 
now incumbent; he would give him 70 1. to whichhe agreed. And upon 
that it was agreed between them that the next avoydance ſhall be granted 
to B. &. th? incumbent dies, B. pꝛeſents S. who continues incumbent 
from 27 Elz, until 7 King lames. Then & grants the Pannoz 
cum pertinent. to Winchcombe in fee. S. the incumbent dies, 7 lac. 
And the King pꝛeſents Pulleſton by the title of Simony; and Winchcombe 
bzonght a Quare impedit, and adjudged that it doth not lie, in which caſe 
2 points were reſolved, 

1. That that is Simony. (1) Becauſe there was a co2rupt contract 
fo2 the avbowſon : Note, that in the Stat 31 Eliz. there is no woꝛd of 
Simony ; lo by that means then the common-Law would have been 
Judge, what ſhould have been and what not. (2) Although that 
the pzocheta avoydance might be bought and ſold bona file, with» 
dut Simony, pet it was ſo granted to B, to perfozm the cozrupt contract, 
2 lac, was bouch't, that if the Father purchaſ t the pꝛochein avoydance, 
and pzeſents his Sonne after the deaty of the incumbent , that ts not Si- 
— nda that it was acozdingly jndged in 2 and 43 Eliz, It was 
Smit 
mot 


and Shelbornes caſe, But by Hubbard, that if in the grant of the 

dein avoydance it appears that it was to the intent to pzeſent his Won 

02 his Kinſman, and it was done aco2dingly , that fs Simony. In the 

lac. in the Exchequer Calvert againſt P. rxinſon. The Cozen of C. be- 

Clark, comes to theGzantee of the pꝛochein avoydance, and p20- 

miſes him twenty pound, and twenty pound per annum it he will pzeſent 

C. to th: Church quando, &c. C. (not knowing any thing of the con- 

trac) is p2eſented accozdingly : that is @imony, a fortiore in our caſe 

where S. himſelf who was to be p2cſented, was partye to the firſt motion 
of the contra foz p2eſentation, 

2. It was reſol v d, that the death of the Simonaicall Incumbent does not 
bindet bat that the King may well p2eſent, fo: the Church was never full 
as to the King, i that turn is pzeſerv'd to the King by loꝛce of the Statute. 
Pet it ſeems that the Church is ſo ful that an eſtranget may not pꝛeſent 
fo; uſurpation. Foz it is not like + Rep. 8. There the King is to pꝛeſent 
by And there were many caſes put. as that the Church map be full oz 
void in effect when there is a Simonatcal incumbent, Hubbard ſato, that if 
A. be oblig'd to pzefent B. . and he pꝛeſents by @inomy, yet the obligation 
ts fozfeited; And he put this caſe. That if th? Grecuto2 pays a debt upon 
an uſurious contract, that is a Devaſtavit if the Executoꝛ had notice of 
the uſury, And ſo likewiſe, that the rightfull Patron may gave a quare 
impedir after the ſix months againſt the incumbent of an uſurper, that is in 
by &imony. And by the Court, to ſay the Church was full foz fir 
months, is no Plea, when he ts in by Simony. Warbercon and Hutton 
citev Doto2. Hutchinſons Caſe 10 Eliz, Parſon p2efers his bill fo; 
Lithes, the Pariſhioner pleads that he was pꝛeſented by cozruption , c. 
and by Simony , and a pꝛobibitton was granted notwithſtanding that the 
Parſon pleaded pardon of the S{mony by the King, and it ſeem d that it 
was nowtryable by the common-Law, Note 7 H. 7. 37. and M. 40- and 
41 Eliz. Gregory againſt Ouldham. Jn debt upon an Obligation to per- 
fozm certain covenants, which in truth were upon Simontacall contracts, 
and the Plaintif recovered , fo2 it was ſaid that that Obligatio.1 ts col- 
lateral, and the law does not at all lok upon oꝛ take notice of the @imo- 
mony eo nomine; lo it is not once nam d in the Statute , but only cor- 


rupt giving, &c. F3 Smith 


- * 
— - 
K * 


„ Smith aga¹ Sendall againſt 
Stafford, © 3 Sendall. 


Smith agi Stafford, 


N an aſſumplit the caſe was thue, A. pꝛomiſes to his wile, that it 
Ge would marry he would leave her wo2th 100 l. they intermarry, 
&c, And now Ser jeant Altham mov'd in arreſt of Judgement, bftanſe 
the aſſumpſic is a perſonal thing, and e xtinguiſut by their inter marti. 
age But Judgement ready to be given fo2 the it was compoun- 
ded in Court, And note the reaſon why the intermarriage did not ex- 
tinguiſh that pzomiſe and a ſſumpſit, becauſe it was to have its efſencc up. 
on the contingency (viz. )t hat if the wife ſurviv'd, ſoꝛ it was not a certain 
p2omilſe foz any duty, noz in eſſe during the coverture, and fo2 that it 
could not be ſuſpended noꝛ extingaiſhed by the intermartiage. But by 
Warberton Juſtice , that if A. be bound to a feme ſole to pay to het 10 1, 
after his death, and after marries her, the Obligation is extinguiſh'd, 
which the Court granted. And the caſe of Belcher ag Hudſon in H. 
6. Elz. B. R. rot. 132. was cyted, A. ſaid to a feme ſole, marry my 
friend W. and if you over-live him I will give you 100 |. they inter- 
marry. and the Pusband releaſes to 4, all demands, and dyes, the wil 
b2ings an aſſumplic, oz an anion of debt upon that; And ad that 
the ſhallnot be barr'd by that releaſe. Serjeant Alcham ſaid, that 

reaſon of that caſe was, becauſe during the life of the Husband it was 
a thing in demand; But it might well be releaſed by apt and ſpecial wo 
although that it was to take effec by contingency in 0- And ſo 


N. 17. Zac, 
c. B. rat. 906, 


Sendall ag. Sendall. 


ty of accompt, 
Ford againſt Mead: 


M.15.7ac.c, © MN - recovers the arrerages of rent againſt B. at a niſi prius; but be- 
B, rot. 725. As: the day in Bank A. releaſes to B. all demands: By Hubbard, 
That if it had been in the caſe of the King, the Defendant at the 
day of Bank might have pleaded that, ſoꝛ he cannot have an Audita Que- 
rela againft the King, But otherwiſe in caſe of a Common perſon, 


Dte, that it was allowed fo2 a p2incipal challenge, that the Defen- 
dant was indebted to the Juroz, Sed quzrein E. 5. if it been'te 


was laid bythe Court, that in pleading of a leaſe foz years, a man 

need not ſap by fo:ce of which he cntred , &c. 11 rep. 32. of a leaſe foz 
life 8 rep. $2. b. yet note, it there been t a difference when the leaſe is to 
tommence in futuro. Dyer 189 a, 


Coo: 


Cooper gal FPigg again} 17 
Nes, 8 3 Caley, &c. 


— 


— — 


— — ⁊ꝓwꝛ—— . —ẽ— — — — — 


Cooper gi les, 


He Baplie of a liberty makes an execution of a ſcire ſac. \rithin his 
'T Harty: and takes his Fce by the Statute of 28 El. and the She- 
riff of the County takes alſo his fee ; And that it hath been ſo uſed in that 
place, But by the Court it is not good ; But that the Bayly ought to 
have his fee only, Foz ſee P. 1. lac. B. R. rot. 445+ Gardner againſt Har: 
riſon, Where the eſcape was bꝛought againſt the Bayly of the Franchiſe, 
ve, Dyer 278. 


Pigg againſt Caley, 


b2zought an action of Treſpaſſe againſt C. foz taking his Hozſe , .f c. x. 
&c, C. ſaid that he is ſciſ'd of the Mannor of D. to which P. is a 19.1956. 

villein tegardant. And that he and all thoſe, &c. have been ſeis'd of the 

and his Anceſtozs; The Plaintiff ſaid, that he is free, &c. 

abſque hoc, that the Defendant, &c, were ſeisꝰd of the Plaintiff & c. as of 

Ut regardant, and the iſſue is found {02 the Plaintiſf. And upon 
Pate Dyer +85, accrordingly. And by Hubbard i man hath met tein of 

Note 289, v. Aman nat ſe of 

a Utllein in groſſe within 6 pears, he be bart d by 32 H. 8. of limita- 

tion, in nativo habendo, fo2 liberty is favour'd ; But yet of a Uillein 

- the ſeifin of the Panno2 to whom, &c. is ſufficient ſeiſin of the 

U 


Ote, it was ſaid by Hubbard chief Juſtice, and Winch, but War: 
x oo pee \ — a licenſe - _ 
Talling, upon E. 6. he need but only recite the Statute 5 E. 6, 

— without pleading 13 Eliz. foz the licenſe is grounded only 
upon 5 E. 6 and the 13 Eliz, only qualifies the perſon, 


Dte, that in the argument of a caſe at barre, Leonards Caſe P. 2?, 
Eliz. was voucht. 2 fo2 years grants to the Leſſee by parol, 
to enfeoff, grant, bargain, ſell and confirm tothe Leſſee, in fee , with 
a Letter of Atturney in the ſame deed to make livery and ſeiſin; The 
deed was deli veted to the Leſſee , but no livery and ſeiſin was made, 
And avjudg*d that the reverſion does not paſſe : fo2 the intent of the Lel⸗ 
ſo appears to paſſe that by livery and ſeiſin. ve. Dyer 269. 145, 


Cox againſt Dawſon. | 


Oppholder fo3 life becomes lunatick,, and A. his Copen fowes bis: :: 
and, after the Loꝛd grants the cuſtody of the lunatick to B. A. takes 
the Coꝛn tothe uſe of the Lunatick , and B. b2ought an action of Tro- 
ver and converſion in his ownname, Jt was ſaid by the Court, that it 
. fo he ought to have bzought it in the name of the Lu- 
2. The ſecond opinion of the Court was, that as thiscaſe ſtood, nei- 
ther the Loꝛd noz the Committee have any thing to do to meddle with 
the cozn. Foz this reaſon, and Mr. Brownl, ſaid it had been lately ad- 
judged in this Court, That a quare impedit ought to have been bꝛought 
in the name of the Lunatick, ve. Dyer 302, 


N 


0 Ford 


28 


Ford againſt Weed- Sparrow againſt + 
ham. $ 3 Norfolk, &c. 


M. 15. Fac. c. 
. rol, 717. 


M. 16 fac, 
C. B. 701, 541. 


Ford againſt Weedham. 


NH an adion of treſpaſs the Plaintiff makes this title to himſelf, That 
1* was ſeiſed of that Land, c. and being ſo ſeiſed, c. roth. of Fe · 

bruaty, ic. was attainted of Felony befoze A. B. C. and D. Commilato- 
ne to, by fo:ce of a Commiſsion awarded to them and others, and upon 
the motion in arreſt of Judgement, Jt was tul d by the Court, that it was 
not well pleaded. Fo? there i (was as it is pleaded) a joint authozity 
to all the names in the Commilston. But if he had pleaded that I. S. was 
attainted by loꝛce of a Com miſsion awarded to A, B. and others, that had 
been good, by Hubbard and Winch. 


He ſurmiſe was to have a p2ohibition. That the Inhabitants of D. 
I of which he is an Jnhabitant, have paid un. mod. decimand . And they 
were at iCue, and he pzov'd only that he himſelf had payd it and pct wel. 
And no conſultation; Foz every particular is included in the general and 
p20v'd by it. And it appears ſufficient matter fo2 a pzohtbition , and to 
ouft a ſptriritual Court of their conuſance. 
2 Agreed that where the Statute appoints p2oof of the ſurmiſe to be by 
two, it is ſuffictrnt it two affirm that they have knoton tt to be ſo,02 that 
the Common fame is ſo. 


Sparrow again Norfolk, 


. Avminiftrato2 of A. makes C. his Erecutoz and dies, C. is ſued 

the ſpiritual Court to make an accompt of the goods of A. the firſt 
tnteſtate : and C. now moves foz a p3ohtbition, and had it, foz an Exe- 
cutoz ſhall not be compell'd to an accompt, Note the Statute 21 H. 8. 
gives power to the Oꝛdinaty but not fo accompts ; But an Avminiftra- 
to; ſhall be compelld to accompt befoge the ©2dinary, 


Coopers Caſe, 


Tobe Sheriff makes an execution of an 100 |, 46's. 8D, and now 

mo ves that he ſhall have but 6 d. per pound.fo2 his fre,acco2ding to the 
Stat, 28 Eliz, which gives 6 d. in the po und fo2 all above 1001, pet be- 
cauſe the 46 8. 8 d. is ſolitle above 1001, the Court awarded that he ſhall 
babe 3 l. 6 8. 8 d. fo his fee. 


Green agi Dinkenſon. 


| one > — — that the Defendant in accompt, 
upon the firſt wzit, ſhall not be held to put in bayle to the action, pet in 
ſpecial caſes by the diſcretion of the Court, he ſhall find baylc, and ſo 
there are p2efivents. : 

Upon a ſurmiſe by a Pariſhfoner, that he had compounded with the 
Parſan foz his tithes fo2 one year, and it may be without deed; By Brown- 
lowe that a p2ohibition ſhall be awarded, and that there are divers p2eſi- 
dents in this Court, But other wile if it be foz moze pears, tis not good 


Rennington 


Rennington againſt Brand aft 29 
Calc. $3 Todd 4 


ꝓTñ—— — —ñ ́ᷣ— ͥ́q—ꝓFwl— — — — 1 


— 


Rennington af aint Cole, 


caſe as it was argued in T. 16 Jec. ras, Copyholder fo: 
is a Cuſtome that the wife ſhall hold durante viduicate) 


Brand ag 43nſt Todd, 


Ote the difference agreed by the Coart. It the King grants to A. 

all the waſts in D. after an ad quod damnum return d, and that the 
waſte cont eins 84 —— 306 acres, all paſſe : t the 
grant is general, and the 


Lord Rich 4gainft Makepeace, 


Elter fo} pears, the trees being excepted, as to take the 
. ELITE 
Whole Court, without queſtion, . 


G Ciſter 


— — 


Crameel. Fexman, &c. 


Liſter 1 1— Sgainſt 


— 


Liſter again Crameel. 


I. it. The Incumbent pleads that befoze the action 
288 in by the ſpace of 6 moneths, c. ol the pꝛetentment 
of S. S. in the Church, This difference was taken by Serjeant Henden, 
and agreed by the Court, When the Incumbent pleads the pꝛeſentment 
of a ffranger , there he ought to ſhew, that the ſtranger had a title, and 
that he was ſeis'd of the Advowſon, &c. or that he was ſeis d of a Mannor, 
to which, &c, But where he pleads that he was in fo2 6 months of the 
p2eſentment of the Plaintiff himſelf, oꝛ by collation by lapſe by the Oz. 
dinary, there he need not make any title, 10 E. 4, 11. 


Cole ag<i»ſt Foxman, 


IA action upon the caſe by aCommoner againſt l. S. foz charging of the 
Common, See 9 rep. 112. The poynt was, A, ſeis d of 5 acres and of a 
Common appurtenant to them, aliens one acre , if the Common be ex- 
— fo2 part oꝛ in the whole, And by the Court it is not extind foz a- 
part, but it ſhall be appo2tioned, and no pzejudice to the terre-tenant, 
7 priory nn end one the rule ſaid, the ſole reaſon is, 

grand inconvenience and miſchie would enſue, Foz 
that Coun Sens tn — ſhall be extint , and ſalus populi eſt 
— 3 ——— And at diſpute in that 
loꝛ the certainty what ſhall be ſaid to be cattel levant and cou- 
bane. And Serjeant Arcs ſad that Cook cle ae bor i 
Nord —_ that ſoe many of the cattel that the land , to which the Com- 

is apurtenant , ——— fo many ſhall be 
— Co which Warberton and Hutton agreed. 


Skinners Caſe, 


A dae 6 monts, ff it be p200v'd befoze one of the 
Judges within the 6 months, although that it be not recozved till 
after the 6 months, pet tis well enough. And ſo rul'd by the Court. 
And good alſo, although that the pz0of be in the vacation, P. 43+ Eliz, B. 
R. Pottinger «g«inſt lohnſon, 


Wolfe again? Hayton, 


. makes B. his Cxecutoz and dies, and in an adton of debt againſt 
C. as Erecutoz of an Trecutoz, C. pleads that he had renounced 
the Executo2ſhip of B. and it now being mov d at Court, ft was rul'd, 


yes > ny hong both oz none, Foz by Hubbard, Quod 
Lex conJunxit nemo 


Pinder «g4inft Spencer, 


1 9— —— nNNTs of Haſle, Hollye, Willowe , White- 
thorne, &c. a p2ohibition was mot*d , becauſe they were of 21 pears 
growth, and moꝛe. And by the Common cuſtome in Hampſh, they wert 
us d foz timber to build and repatr their plowes, and cited P. 14. Jac, C. 
B. rot, 1918, Cufflyes caſe againſt the Patſon, Foz Hollye, Witlows 
and Paple , and a p2ohibition was awarded. And Hubbard ſat, in 
Comberland Beech hes us d fo2 timber, and the uſe of the Country, foz 
ſcarcity of other trees will alter the caſe, 


Dr, 


* 


| Dodtor Brigma mans CLiveſly a aint 31 
Caſe, 8 5 —— p 


— — — — 
— — 


nn. 


y Doctor Brigmans Caſe. 


'T ve Parſon libells to; tithes of hay, xc, The Parſon ſaid that the cu 
ſtome of the Pariſh hath been, that he that hath co n within the Pa: 
riſh ought to reap the cozn, and alſo the tithes of the Parſon, and to make 
them into cocks, and to p2eſerve them untill the Parſon ſhall carry 
them away, And a p2ohibition was granted; Foz although that the Pa- 
riſhioners ought ce jure, to reap the cozn as it was agreed T. 28 Elz. B. R. 
yet he is not bound to guard the tithes of the Parton. ac, but if the Parſon 
does not carry them away in convenient time an action on the Caſe lies | 
againft him, P. 20 lac. B. R. rot. 286. there ſuch an action was bzonght 

by Wiſeman againſt the Rectoz of Landen in Eſſex foz not accepting, . 


of the tithes of Cheeſe, 
Liveſly again Glaibrook, 
Intr. P. 16, 


BY Hubbard Chief Juſtice, and Warberton, That if the parties 5. c. 2, v,, 

are at ine upon not guflitye in Battery; As that Caſe was, 23:3. 
that the Defendant relict. verification. cannot confeſs the action without 
conſent of the Plaintiff, foz although it be intended to be foz his benefit, 
pet he ought to pay toꝛ the ontry of the confeſstor,anv perhaps too the te. 
coꝛd is made ready fo2 the tryall, at a n fi prius. But Winch and Hutton 
to the contrary, Foꝛ the intent of the Law is to puniſh the guflity; And 
when the action is confefſ*y the Plaintiff may have Judgement, and it 
Mall be as beneficial to him, as if he had had Judgement upon a verdic. 
But Winch agreed that at a niſi prius the Defendant cannot confeſs the 
action, By Hubbard that it is the pzacice to this day. And Warberton 
ſaid, that when an acti on is bought fo2 a thing certain,as debt, tt. there 
the Defendant may confeſs without the aſſent of the Plaintiff ; But 
otherwiſe, il it de lo a thing uncertain, as treſpaſs oꝛ battesy. Walter the 
P2othonato2y ſaid, that befoze now ſuch a conteſsion was refuſed, be- 
cauſe the Reco2d was ſeal*d, and that ſuch a c onteſsion was accepted in 
the Kings Bench; But yet is was rul'd that the Conte ſston ſhalt not be 
accepted becauſe it appears to be a grand battery, and miſoemea- 
nour, 


Sep. 1. 60, 


Butt's Caſe, 


M Derjeant mod dd at Court foz a pꝛohibition, becauſe where the 
tuſtome of the village was, that the Pariſhioners have uſed to elec 
2x0 Churchwarden:and at the end of the year, to viſchargeg one and elect 
another in his room, and ſo alcernis vicibus &c, by the new Canon 
now the hath the election of one, and the Pariſh of the other. 
And that he that was ele ded by the Pariſhioners, was diſcharged by the 
O dinary at his viſitation, And fo2 that he pꝛaid a pꝛohibition.et allocar.as 
a thing uſuali and of courſe , Foz otherwiſe, (by Hubbard) the Parſon 
might dave all the authozity of his Church and Pariſh, 


Sir Henry Lindeleves Caſe, 


CT was ſaid by the Court, that a man needs not habe a wzit of allow- 
ance upon pardon fo? treaſon, but otherwiſe of felonp , ve. 7 E. 5. 248. 
3 Aſſi ze 15. Note, that he comes in without pꝛoceſs. 


Baſſer 
G2 


32 Baſſet g Gra againſt Cham. 


. peine, &c. 


— 


— — 


Intr. p. 48. E- g · tells one hund ed load of Mood ot his trees to. ;. to be taken at the aſ- 
— hook Atgnment of the Bargainoz,amd after A. ſells one hund zed load to C.to 
483. to he taken at his pleaſure; B. aſsigns his intereſt to D. the Wendoz aſ- 


8 E. 3. 75. 


— C. takes them away, and D. recover'd in an action of tro: 


Gray againſt Champeine, 
. Recovers by verdict, in an e ectione firm, and it was moved in ar- 


4 rep. 120. 


a Spark againſt Spark, 
4 T. 2 a. 
Ir, 43 Elz, T Eee fo; pears aſsigns a part, c. tendzing Rent, and dies, and his ex⸗ 
2. K. vet 503 2 fo2 the Rent arrear after the death of the Ceſtatoʒ bzought an 


action of debt. in the detinet only. Chat it was well bought. ve. 1 9, H. 8. 
8. 11 H. 6. 36. 20 H. 6. — 


Parſon bzought an action of debt upon the Staute of 2 E. 6. cap, 13. 
that he had not divided the tithes ac- 


(li) orany N 

mediate ſuppoſed to be done to the Plaintiff or Plaintiſſs, &c. 

Statute of 23 H. $, will, that if any action be bought upon any 

fo2 any offence 02 w2ong, c. and alſo the action is not b2ought foz the 

offence but fo2 debt which is not any then tis oat of the wo ꝛds of 

the Statute, King, But the action of the debt is by reaſon of the offence. 

Walm, The debt is the penalty fo the offence, and the penalty upon that 

are ſeveral diſtin things, Sed Adjournatur, ht 
11s 


Wikins eat the May Gibbons again 
or of Lincoln- White, &c. 
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Wilkins 424i» the Maior of Lincoln. 


toaves of Bread. The Defendant ſaid the City ot Lincoln eſt 
Civitas, &c. and that the cuſtoms is, and that it hath been within 
City, time out of, ic. That if any Baker within the ſame City, 
Bead and offer to ſell it within the ſame City, and that the 
time being, hath uſed to weightt. and if it be found not wet 
he hath ul d to diſtrſbate it to the poo? of the ſame City, And eu d 
that he was Patoz, . and upon that it was demurr'd, 


Gibbons ag White. 
bꝛought un action of debt againſt White 


bons 


— 
8 88 


I 
i 


357 
= 
1 


g 


2 ilde againſt 
= 1 


i chant toꝛ himſelf, And now a man may exertiſe merchandizing, and 

after relinquiſh it foz a time, and afterwards exerciſe again: it a man 

calls ſuch a man Bankrupt , an action upon the caſe lies. Herle, It a 

relinqutſh his trade to live in the Country; in the nature of a 

oz ofa Farmer, It a man calls ſuch a man Bankrupt, an 

agion upon the caſe does not lie; But if afterwards he cxercizes that a- 

gain, and then is callcd Bankrupt, an action upon the caſe lies, And ſo 
de held the diverſity, . 


| N action of debt was b2ought upon an obligation bearing date the 
A Man © mage oth, day of Iune, Anno 29 Eliz. and delivered the 18th. day of the 
a "en * . ſame moneth, inthe ſame peat . The ant pleaded that he 
alleg'd made the ſaid Deed the ſaid 1oth, day of lune, and then delivered it, at 
which time he was within age, and that he div not come to full age 
until the 27 day of the ſame moneth, Abſque hoc quod deliveravir, &c, 
alter which he came to full age. And it was mod d hy Harris, that the 


not, that was only traverſable, Warberton, The ptea is good enough 
'Foz the day of the delivery is not matstial, but t at the ſame time he 
was within age, oz of full age; And it may be the Defendant did not 
come to full age of a month after the rs dap. Wherefoze foz us to be 
bound to a day certain would be inconvenient, And upon 


is 
in the poynt. And ſoe 14 H. 8. 17, Wheelers caſe, Wo all the matter 
ts, if he was within age 02 at full age at the time. Anderſon, You map 
byp That it was delivered the 18 day, abſque hoc that he 
was of full age at the time, And to that the Court agreed, Whercfozs 


tt was ſo pleaded. | | 
Wilde «g4i»ft Cookeman. 


'7 B an action upon the caſe fo2 flander,” in hc verba, thou waſt foz- 
II vorn in the Leet at Beaſton, The Leet of ſuch a ane, c. held 14 Apr. 
Che Defendant ſaid, that the Plaintiff being ſwoꝛn befoze the Steward 
of a Leet to make pzeſentments, &c, with another, And they p:eſent , 
that ſuch a ditch not being ſcowr'd ad nocumentum, &c. which was falſe , 
and ſo he juſtified : Avjudg'd fo2 the Plaintiff. 'Fo2 there the Juſtifica- 
tion is, that the Plaintiff made a falſe pzeſentment , in ſaying that ſuch 
a ditch was not ſcowr'd, and does not ſay that the ditch being infra Juris- 
dictionem Curiz Letæ, &c, and then a faiſe pzeſentment of a thing out of 
4 —— ps ers. 

2, The Juſtification conteins only a falſe pzeſentment made by the 
Plaintiff, which may be true, and yet no perjury committed. Foz it 
map be that evidence was given to the p2eſento2s . ſufficient to induce 
them to find ft, But if the Juſtification had been that they, ex nocitia il- 
lorum propria , made the pzeſentment, then otherwiſe, Gaudee and Fen- 
ner. It ſhall be ſo intended, Popham on the contrary, Foz perjury is an 
odious thing, and the Juſttſication of that ſhall not be taken by In- 
tendment. But note, the pztncipal cauſe of Judgement was upon the firſt 


Perking 
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Perkins gu. -Bladevyell dyainſt 
Wilde. 8 Ede &c. 


Perkins ag a5nft Wilde. 


Arſon makes a leaſe foz years of parcel of his gleab land, of the vas NM. 31.32.14 
lue of 13 l. per #nnum, tendzing 13 s, rent, Adjudg'd that the Leſſee 
ſhall pay the tenths to the kn; not withſtanding his own Leaſe, and 
the reſervation of the tent; But there otherwiſe it had been, if it had 
been a rack rent to the value of the land. Sed quzce of that diverſity, 


makes « Feetment tb Wem tei fo2 life,, after to the ufe 4 vem.lmicred 
of ſach iſſue 02 iſſues, of the body of Mary Floyd, from eldeſt to el⸗ « #44. 
deft, as were reputed to be begotten bythe ſaſd Bladwell, whether 
be be lawinll oz unlawfull, nes Balan, Fo rei 
K Foz 


— bd otherwiſe, And although Lixlcon 
a baſtard eſt nullins filius. 


1 man. qe 
2. That is intended, that he had not any » but withont queſtion 
he had a mother, and ſo ſhall be term d in law, the iſe of his 
And the law does not regard, it the due de tawfull W pur⸗ 


A Baſtard eft filius nullius patris in law, but in 
wiſe it —.— As the Caſe was alſo noted by Cook. Jf A. 
3 ſons, and the ERIE and a remainder alſo is limitted to 


Holman ag «»/t 1 Co fins, 


eee of Plymoath'>. 37. 38, 


1 EAUN e. 2171, 
I, . tent. — 

Maiore de Plymouth, without F — 4chu;>; the nd 

was held erro2 ; Foz he that is yy Judge c the Cool, — — to — 

by Patent 0z P2eſcription, And the Court there hath 

time out of mind, cc. the omitting yep wo2ds ſecund, con- 


was, becauſe that was to the 
11 — but 2, ad . — ob na] 
all that it was aileg'd-that the was held there eber y 
Monday, and ſo enough certainty, Vet alſo was held erro 33 And 


ſo-upon both the firſt Judgement was re vers d. 


Mercer again Spatks, _ 


Nan action upon the caſe toꝛ flander, and upon that erro2 was bꝛongbt. #i/7. 33. 0 
| Becauſe it wes not expzeſt in the Declaration, quod malitioſe dixic *. 94% C.. 
thoſe woꝛds. And adjudg d that that is no erroz, Foz the wopds them- 


36 Kinon — Adaras itt 


and others. Dixie, &c. 
ſelves are malicious and ; and flanderous, ſo Judgement aſfirm'd. 


Kirton 4g4i»f Williams and others. 


Adams agu f Dixie, 


renn ſpecial bapl, at. 
againſt B, N 


Conſider ation 


ro raue F100 
lama, we debt, 2 
ring of that to A.and 
ober the debt of B. to him, I 
21 A. pꝛomiſed to alsign 
And becauſe that A. would not als ign 
 maintainably , 


cs ahi WA Browne bath delivered 
ma u ntruths upon his Oath in anſwer to I. S. Bill in the « And 
mr. 663, C. 5. adjudg® fo2 the Plaintiff, Walk a Writ of oxra2 in the 
— OT was reverſed, and that the woda are not actiona- 
» becauſe that he did not ſay he delivered untruths in matter of ſub- 
— „and in Chancery there are many frivolous diſcourſes in matter 
ot loʒm. 


2 — p releaſe a debt, ſo he may 


gtve an Obligation, which is the les ET debt. Pe 


rede other, eet he ſhall not 


and dies; 
— an ad ion foz the Indentare, 
Loyd g Twytord, 
Udgement was ofven tn debt in the Common Bench upon a non ſum 


and erroꝛ was b and mov d oz ertoz. 
there is no 


Ixtr. . 41.43. 1 


Elz. B, R. rot I 


18. 

* 2, Betauſe the Entry was quod deſendit vim et injuriam; when it is 
not aſual that ſuch a Judgement ſhall he given upon a non ſum informa- 
ens, Yet notwithſtanding . And like wiſe 

2 R. rot. 592+ Eſſex again Meredi 


Hick- 


Hickmans 2 Cautyvell gf 
Ale. 7 3 Gay bc &c. 


— ᷑ ũ —— — — 


Hickmans Caſe. 


AN quo Warranto he claims to have toll in ſpecie of grain expoſed to In, 41.Elig, 


ſale, whether they be ſold 03 not, ratione Manerii. Adiudg d to be , 
Jer becauſe it ought to have been ratione Mercati ; Alſo he _ 
babe toll if the thing be ſold. Dyer 237, 223; Note 20. H; 7 he par 
N bis Juriſdici- 
on. ve. 30. E. 3. 20, That a diftreſſe is incident to every toll. Bat in the 
Niere incident to a Parket, if it 
41 Alſo he cannot have toll in kfhd ; (v.) part 
f. 30. E. 3. 15. Br. 299. and Avowrye 129, But note, 
ene of the ſoyle. 


Cautwell ag4inſt Church, 


* 
; A tape W 33.4. 
6. 


Dagens idopo Roche 
adjudged well enough, and the Recozds direaly as 
| — A. I rot. 403. M. 12, H. 8. rot. 836 H. 30. H. 8, rot. 45 1+ 
H. 19. Eliz, was 
of a grant of un 
enough | that the Annuity be not within W. 2. 
* 8 within 2 H. 8. of Limication , 


the Count was, that he was ſets'd of it in his Demeaſt,, 
bad Judge- 

1 
was inico ſuo, ut de feodo tal- 
3 n be by 


. K. or. Ceres, 


38 Beechers @ 5 Allwvaters againſ 
Caſe, Bird,&c. 


grant of a rent-charge, c. that is within the Statute, To which opinion 
of Popham, Gaudy ayd Fenner agreed; And in our Caſe ſeiſin was al- 


leadg'd to be within 60 pears, 
Beechers Caſe, 


there pꝛayed, that fo? diſpatching of ſome neceefſaries, and to 
payment, that he might yave a Habeas corpus to be Trang fo the 
Cham diſcourſe with his Creditozs; But it 
to any 


to have the liberty of 
be an eſcape; and pet it was ſaid that ſuch liber- 

pa ping a fine fo it) to hade that li- 
and Patent. Bet at that time there was not 


* 


. - Allwaters t Bird. 


ſurvive, cc. ve, Dyer, But . 
it Jax deen dt the Frotfoz hav lated tenver ddr fo be 


Bene gar Tricket. 


'T be point of the Caſe was, if the value of the Church fo: plurality, by 
21 H. 8. hall be eight pound, acco2ding to the book of Rates and Ug- 
— 1 — — 

Church Atkinſon. 
books. "702 the 


Intr. T. 43 EAN. 
1. K. 


value en e ee the ſtatute ot 21 H. 8. 
And by Gawdy and Fenner, to whom agreed Yelverton ; That the 
eight pound ſhall be accounted accozding to the very value of the Chnrch, 


per annum, 5 


f againſt 
Jon , in an aflumpfic,the Plaintiff Connted that the Defenvant in conſide- 
ration. ſuper ſe aſſumpſit ſol, without ſaying to whom xc, and A” 


har” "+ - ht 8 "ny * againſt "79 


— —— 


But Stephens argued to the contrary ſaid, that, that Cate = 
was, hat the Defendant aſſumpſit et fidel, —. 4 the K. 
20 8. without ſapfhg to whom, . But in our Caſe no a. 


t 03 p3oniiſe is allegd to be made to the Plaintiff o; any other; 
pet laren wg now given lo: the Plaintiff Note 9 H, 6, 35, 45, / 
Dy, 15: 3 B. 4. 20. 14 F. 4. 2. 3 B. 411, 5.45 


Carter again Codd, 


* 


; the 
was at large; and pet it was 


3 
—.— ee WH 


Blakebone and Hall agamf Browne, 


] Nan actionoof debt upon an obligation. The Defendant pleads the Sfa- 7, . Et; 

tute 23 H, 8, cap, of Oblig. to the Sheriff, and alleadg d that A. and B. l. 4,79.1073, 
his Suretics had not ſufficient * Conuty, tc. 2. 
2 vod. 


_- 


N 


40 Woodroſſe Gainſt ' CBrooks 
| Michel. 8 Caſe, &c. 


bold. Hubbard. and adjudg'd, that the Dbligatton 
clauſe was foz the ſecurity and 
will he may waive. And it differg 
Foz there the pledges are foz the benefit 
been ſo adjudged. M. 42. 43+ Eliz, C. B. rot. 607, 
Where one df the fureties was | 
And ſafd that it hath been ad judg d to the 


- ſurety is good enough be 
bp Fenner, that it hath been ſo 
rent, but Judgement foz the Plaintiff, 
ub l- E Ktos upon a Judgement in Line, The Erroz aſoign'd was apud 


bs, B,K,449, Car, terit, corem Rico. Elimſton Maiore, et A. B. C. D. ad num. 43 
Capital, vill entred, and the parties at 
and 


ati And the — 


Intr. 10.43. E- F 
ba I. K. 166+ 
279, 


lame 
Nat. Bre, 1034 Dyer 162. 
Walrend «gi» Winroll, 


AAA wii ethg at tree Londen, We; n. removes 
, it by Habeas Corp. to the Kings Bench; and the term after pꝛays 
anIJmparlance, and befoze the end of the term pꝛays the p2ivilege of 
the Eſchequer; The Puiſne Baron comes cum lib. rubro, and ſhews that 
Win, is Eſcheatoz , and ſo an accomptant to tho King, and at length 
piivilege was allow'd . 
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Az Markhams C 5 Baſpole againſt 
Caſe, | Long, &c. 8 
| Markhams Caſe, 


S. was convicted in the Starchamber, upon the Sfatute of the 5 Eliz, 
i: fo:oing of a grant of a Rent-charge, iſſaing out of divers houſes 

of Sir Thomas Greſham in London fo; one hiindzed pears. And there- 
upon had his Ears cut off, and his Noltritsclipt. And after he ſoꝛg d 

of Feoffment te B. and C. to certain uſes; and was now ar- 
'd as Felon foz that and hang d, being found guiity ofthe ſecond 
loꝛgety by the And Cook ſaid, that it was agreed by the Juſtices, 
upon the firſt in the Star chambet, That ol a Rent · 
charge 02 of a Leaſe foz yeats is within the tatute; But of an 
Aſsigament 02 a Rent-charge in eſſe, -03 of a Leaſe foz years fs 
not within the Statute ; foz that voes not charge the Inheritance ot 
any, 


j F. bꝛonght debt againſt M. upon a ſimple contrad, M. wages his Law, 
and at the day he was demanded, and he did not come; Upon which, the 
Roll was marked that he had faild of his Law,by Kemp Scconvary, 
and coſts aſſeft. —— — — 
ed that he might be demanded again, and it was granted, and then 


Baſpole at Long, 10 | 
: S was ſurrend2ed to the uſe of A. fo2 lite, the remaindet 
A. B. in Fer, into the hands ol cuſtomaryMenant in the pꝛeſence 


made and ende d. That then it ſhould be a bu to bim and His o whoſe 
uſe ſuch a ſurrender was made: and that in out Caſe A. did not come be 
foze the thz& P2oclamations, xc. Wherenpon the Lo: grants it to ano- 
ther. And it was held by the Court, that in ont Caſe, he in the remainder 
is not hart d after the deathof A. Foz B. in the tematudet cannot come 
and claym to be admitted pzeſently; Bat the Lozviſhall hold it during 
the life of A. And a Caſe was vouch'd and agreed T. 29 Eliz. rot. 413. 
Raſtall againſt Lane, A cuſtom was that waſtethall be a fo2feiture of the 
Copyhold. And there adjudg d, That waſte by the Le ſſee fon life, wan 
not fozfeit the remainder in fee, but during the lite or the Leffee fo? life 
only, Alſo a cuſtome ſhall be taken ſtriu: And Judgement was given 
acco2dingly. Hote, it was adjudg d P. z lac. C. B. Whitton agafnſt Savage. 
Chet ſuch a cuſtome, (ut ſupra) ſhall not bind he that is over Scas when 
fuch a ſurrender is made,o2 when the Copyhold deſcends, 


Stephen ag Carter, 


Tephen b20ught an action of treſpaſs againſt C. fo} divers things. As 
o part, the defenvant ſaid, tyat it was in default of incloſare by the 
—_—_ and as to the reſidue not guilty, and iſſue upon that joynd, But 
e the tryal, the Plaintiff confeft the barr, and non proſequi ulteri- 
us entred, and after the iſſue is found fo2 the Platnti, and well, Fog 
the Defendant had relinqufſht that part without benefit of the Barr: and 
fo2 that had pleaded not guilty, % by Popham, Jf it had been 9 
pa 


—_ 
1 


Payne againſt , Turrell g. 
1 — „ 


- 


in two ſeveral xcres, and the Defendant juſtifies in one, and ts 


the other pieads not guil 
the 


; The Plaintiff may confeſs and 
4 Car w:te 


have iſſae and verdict to: 


Payne again Ferrall, 


viſes his Land to B. fo: twenty one pears 
ee ee 
remainder is good : and it cannot be — 


> 
Fe 


ji 
15 


mi 
4. 


| 


ji 


Va Evidence it was agreed, that if a Leaſe fo2 pears be made to A. 
and delivered to B,to the uſe of A. and B. cnters 
ejected A, may have an E jectione firm. * * \ 


x, Yel ch | 2 
— —— 


tm " 3 


an action of debt toꝛ relief by tbe Common 

Lam without Fealty 32 4.8, and that ſetiin of the ſerviſes need not be al- 

—ꝛ bꝛings debt foz relief,otherwiſe when the party 
2 map be fo2 that in a Count v, and 

fendant cannot A ane corthl be the ew 

3. Hat 


tute ol Magna Carta cap. 2 


* 


Int. P. 43-E* 

M. B R. t. 
8 & the ſc, 
1 =_ 


coi 1 


Executoꝛ, foz that is grounded upon a perſonal 
Alf tat anat. 
to an Executos. - Aiſo in the cafe 


age of 40 . cum 
&c. and nit of Court 


Writ of etroꝛ was bꝛought ee d 
dee ther vgs bie e. 


VV fars p. ii the 
Wie P. 


1 ! c 


i modus dcinand g nd apo hat, 


tet rm: HSE mma ray ant 


Sr = 


— 


- 
— 


Hatvey againſt the Kee 8 * againſt 45 
per of a Park. S eMountford, &c. 

cauſe it was ot ſo ſmall u thing, altert ards the Court pzopounded a 

to which the parties agreed, Note Dy, 55, end the diffe- 

rence ; Foz there the Declaration and Judgement were good, and the ca- 

ting up of that after, is the an of the Clark, Note alſo 7 H. 6, 26, Fo2 

there the Leſſoz may have Debt le derall y, fo; the ſeveral arrerages of 

every pear, if he pleaſe, and foz that he nerd not ſhew how he was la 

tisfied of the arrerages of the other year, | 


Harvey auß the Keeper of a Park, 


Indictment was held ill by Fenner and Yelverton, being onlp in 
—— the value of the Troſebow was not put into the Jn- 


T 


diament , acco2ding to the Statute. Alſo the froke was ſuppos'd to be 
done at D. whereof the party inſtanter obiic at S. which is impoſſible, And 


- ap D. interfecit · And upon that the pꝛoceſſe upon the Indictment was 
d, 


Elwin again Mountſord. 


had tecovered againſt E. by de fault in the Kings Bench 42 Eliz, Int, T. 42. E- 
and erte now aſſign'd, becauſe there was not any bayl pat that 
term, amm then there was not any appearance, and that being ſo certti. 

fied, the Judgement was pzeſently reverg'd, Sec the like caſe 3 ,39 

Eliz, Holman ag «inf Collins, B. R. 


" Colſton ge Roſſe and Levet, 


Nett upon an efcape againſt the Detendants , as Sheriffs of the Ci- .f Cn. © 
ty of York, And counts upon a Judgement given in that Coutt 

there, foz the Plaintfff, upon an Obligation made by one R. Larten; 

Without ſhewing, Mat it was made within the Juriſdiction of that Court, 

Yet Judgement was given foz the Plaintiff, 


Stephens gi Torty and his Wife, 
| A P2 ohibition 
the Sptrftual 


3 


pꝛay d, upon a ſuggeſtion, that he was ſued by them in ;,,, » ,, :. 
Court, fo a Legacy to the wife ; Where he pleads a s.2. 1. 
releaſe to the Nusband. They appear , aud the wife ſaio that ſhe ſaed a 34+. 

di voce, « menia & thoro, fo; p of the Yugband, befoze that he 
made that releaſe, Met it ſeem d to the Court, that that releaſe binds 

the wife ; Foz that does not diſſolve the marriage a vinculo matrimonii. 

Note, 26. Þ. 6, 7. But after arguments by the Civ.lians, Poph. ſa 

that a Conſultatiorr ſhall be granted, ( ſo they in the ſpiritual Court avs 

mit that plea, ) And Dr, Crompton ſaid , that then it is clear that the 


wife there ſhall recover, 
Gaſcoigne againft Longvill. 


AT Serjeants Inne, in Juffice Pophams Chamber. By Popham and 
Anderſon chief Juft. Pepper @urvepo; , and Hes ker Attourney of the 
Court of s , upon a caſe there depending. Office was fo:und that 
one Haſlewood was ſeiſꝰd in fee of lands die quo obiir, and that he held 
them of the King in Capice. It was agreed by them to be good enough, 
without finding of the very dying ſeis d, fo: fo it hall be intended. Note, 
that the w2it Diem clauſit extremum is, die quo obiit F. N. BY 25 2. 0 
allo in a wit of Aſſize of * Die quo oblit idem. 195, 1 — 
ie 


* 
BG 


46 N 


Die quo itr, &c. And that there are many p2oſivents acco2dingiy; who 
and the vying leis d. Sed abundans cautels non nocet. And de- 
treed accozdingly, Note, 1 H.. 24 a. | 


not paid; Jfnowhe in the ſhall have the Fee, oz if the Con- 
and accrewer extend as well to the Fee, as to the eſtate tapl, oꝛ 


tingent 

it the fee veſts p2eſently, Popb, That is a Poote point, A 

ill not be — that by — eflaks But ff you horas 
tend, it is a good poynt foz you, 


A the ſame time tt was allo reſolv'd by the Juſtices. That if tenant 

in tail bargains and ſells, and the bargainee levies a fine with pz0- 
tlamations, and 5 pears paſſe ; And after tenant in taple dyes, Chat the 
iſlue ſhall have 5.years after his death to make claim. ſoꝛ his title is ſa bed 
by the Statute: Fo2 the tenant in tail himſelf could not have claim d it 
againft his bar gain and ſale, 


Moorton againſt Brigs, 
6 4 Jt was found by office / 


that A. dyed ſeig'd of 40 acres of land in D. whereof certain lands 
were held in Capice, a melius inquir. was awarded, 


Sir Clement Heigham against Bedenſeild. 


T was agreed by the two chief Juſtices, and ſo alſo afterwards agreed 
by all; That if tenant in tapl covenant to ſtand ſeis d to his oum uſe , 
fo2 his life , Che remainder to dis ſon ; And after he levies a Fine to 
A, to other uſes, That theſe laſt uſes are good againſt the on. F03 
when he had limitted the uſe fo2 his lite, that was all that he might law- 
tully do, and tt was no alteration of the eſtate of the Covenanter ; Foz 
his wife wall be endowed, a rep, 32. It is there.ſo( verbatim agreed, H. 


38 Eliz. Stapletons Caſe, 
Salter ag 5nZ Butler, 


Intr, T. 44. E. Lee converſion foz 8 Heifers, The Defen 


„ Lat td that a rent charge of 16 l. ger annum,papable at 4 feaſts was 

granted to B. his Executozs and Aſſignes , during the life of D. and 
that he dyed inteſtate ; and that F. took Letters of Adminiſtration, and 
that the Defenvant as ſervant to F. did diſtrein the ſaid Þeffers foz ar 
rerages , &c, and put them in a pound overt, which ts the converſ. &c. 
And the Plaintiff vemurr*d , and agreed by the Court that the plea is not 


good; oz he hath not confelſ*d any converl. foz in the pound the 2 
te 


7 #* 
9 


King agamit f 5 Hyade againſt 


Hobbs, Deane. 


were in · the cuſtody of the Law; And ſo it does not amount to a genetal 
iCae, Foz the matter in Law, it was refolv'd, That an adminiſtratoz 
cannot be Aſsignee to take that, becauſe it was a Franktenement , and 

be cannot be an Occupant of ſuch a Rent; But it paſſeth to the benefit of 

the terre-tenant. As Plow. 233. Where a Renticharge paſſeth away 
Condition bzoken, And by Wintell who argued foz the 

there thall be no occupancy of a Copyhold, but it ſhall be to the bene⸗ 


— — . 


Lo. Note Dyer 294. a, and by Poph+m and Fenner, It a man 
bath granted a rent-charge to another oz the life of I. S. theremainder 
to the right Heirs of 1. S. If the Grantee dies living I. S. the rent ſhall 


+ 
: 


was mov d in arreſt of Judgement after verdic fo; the Plaintiff, that the 
Obligation 


| 


terre-tenant; but it I. S. dies living the auter vye, 


the benefit of | 
rent after the death of the auter vye. Note that 


ſhall have 


! 


2 
7 


And by an the Juſtices ; It in our Caſe B. had aſsign'd that 
honld have had that during the life of D, And by 
If the Grantee had deviſed that Rent , that the De- 
that Rent during the auter vye. But in this Popham 
contrary. Foz that is not deviſeable by the 32 H. 8. 
is 


LE 
8 


Q 


=? 


not free; No by the Common-Law, becauſs it is 
And in the pꝛincipal Caſe Judgement was given to the 


| 


King 47ainſt Hobbs, 


cor. cuilibet to take the ſaid Thomas Hobbs; By vertue of which A. and 
B. takes the fafv I hom Hobbs, and that Francis Hobbs in conſideration 
of the viſcharge of the ſatd Thomas aſlamed to the Plaintiff, xc. And it 


arreſt by two of them, was not lawfull, As 27 H. 6. 6. An 


dy er jointly and ſeverally, two of them cannot be fued. o Dyer 


62. And Fenner ſaid; What he was in Shellyes Caſe in the Chancery, A 


Commiſsfon was awarded to eight, fir, four, oz two of them and 
Com milſston was executed by thee ; And it was held void. Gawdy an- 
ſwered, that that was a judiciall aa But in our Caſe only 

and an Authoꝛity without any colour of Intereſt, And fo2 that it was 


Hynde agi Deane, 


M 


Eliz, he acknowledges another recognizance f 2000 Parks to Deane, 
Deane purchaſeth Bl. acre,and the Recogniſance to D. is fo2 fetted; and he 
ſacs exetutton in Cambridge andhath the Bannioz of Woodbury in exccu- 
tion. Anvafterwards the Recogniſance to Hynde is fozfeited, and W. 


- Hynde his adminiſtratoꝛ ſues an Eleꝑi /t had the moye ty of the Panmo2 of 


Woodbury fn execution, and well. And upon that Deane ſacs an Audita 
Querela in the Common Bench NE Machin foz a contribution of the 
: 2 a mopety 


47. 


N an aſſumpſit the Caſe was thus. A cap. ad ſatisfac, at the ſute of the nur. T. 44; 
was direded to the Sheriff of Wilcs to take one Thomas z l. Ker: 
; Und that the @heriff mandavit A. B. C. and D. quatuor Balivis et 421+ 


Achin being ſeiſed of two Pannozs in Woodbury in the County of 17%. 43. 45 
Cambridge, and Willousby tn Middleſex, am of B,acre«n Hackney; E. B. K. rot. 
Acknowledges a Recognizance of 1100 l. to Hynde 31 Eliz. and after 34 ***: 


48 Rooke againſt 2 5 Clements againſt 
Spratt. 8 Caſſye, cc. 


moyety of the annoꝛ of Willousby in Middleſex, of which Machin was 
in poſſeſsion, And there was Judgement foz the Plaintiff, Foz apur- 
chaſe of part of the Land, xc, is no bart, to have contribution againſt the 
Conuſoz himſelf, Pl, 72 db. alſo it does not behoove the eldeſt Conuſee 1 
to have a ſcir. fac, againſt the youngt ſt Conuſee, no moze than againſt a 
Feoffe; And the reaſon ſeems to me to be, becauſe it appears upon re- 
co2d that his title is youngeft, 9 E. 2. and 22 E. 3. 7. Pet the youngeſt Co- 
nuſc after the firſt is ſatisfied : ſhall re-have the Land ve. 19 E. 3. Eſtr. 
defaits 171, ſciri fac, 12. And now upon errour, it was oꝛder d that Judge- 


ment ſhould be affirm'd, 
Rooke againſt Sprat, 


Pon evidence, . Jt was ſaid by the Court abſente Poph. Chat if te- 
' Y nant in taile of a remainder in Fee, diſcontinue; And retakes an c- 
ffate in Fee, and deviſes it to his wife fo2 life, the remainder to B. foz 
years, the remainder in Fee to him that had the remainder in Fce befoze: 
and dies without iſſne. The wife enters and dies; Me in the remainder 
is temitted, and may enter upon the Deviſee fo2 pears, and will avoid the 
Leaſe, although that his remainder be created by the ſame will. 
Note 9 H. 6. 43, Remitter avoids a Leaſe to; years without entrp 


15 E. 4,6, 


Clements «gait Caſſye. 


A Leaſe was made to try a title of a Houſe, and the Leſſee enters 

into the houſe, and the Wife of the ſaid fozmer Leſſæ ouſts him and 
farms the Houſe : and after the came there, vet the E jectione 
firm. was b2ought againſt the only, and well, And the matter 
in Law foz the title was. A. ſeiſedof Bl, acre, and Wb. acre in Fee. de- 
viſes both to his Wife'foz lite, the remainder in B. acre to B. in Fee. 
Item I make my wife Executrix of all my goods and lands, By the Court that 
does not give the Fee of W. acre to the Wife, Fo2 Lands ſhall intend ſuch 
land as She may have as Erecutrir, But by Popham , otherwiſe it 
had been if he had ſaid, Imake my wife heir of all my lands, \ 


Carey againſt Stephens, 


{ action of tran, quare vi, et armis was b2ought fo2 caſting cine 
'FA upon his Uelvet, and well. Although that he might have bought 

fo2 that an action upon the Caſe ve. 12 H. 4, Treſpaſs foz caſting 
dung againſt his Wall, 


B. bzought errour upon a Judgement gibenin the Court of Lynne. The 
Caſe was. B. had ſold certain Wines to A, and warranted them to be 
the beſt Wines in England; When in truth they were cozrupt and nought, 
And Judgment was re verſed, becauſe he had not averr'din that aaton. that 
there was better oꝛ as god Wine in England. 


Whartons Caſe, 


Tatr, T. 43 El, © He Juro2s acquitted him of murder, and found it man-flaughter,Con- 
F.f.,01.475.* © trary to evident p2oof fo2 the murder of one Herlakerden in Kent, by 
Wharton and thꝛee others, And the Auro2s were puniſh'd in this manner, 
Thee of the Juro2s that were p2incipal Leaders of the others, and alſo 
ſuſpected to be c tupted by Wharrons Friends; were committed to — 


Moyle again] f ms againſt 


Yates, &c. 


to be de libered. Six other lefſe ſuſpitious were fined 10 l. a piece, and 
to be bound in a recognizance foz the god behaviour of the p2iſoners, and 
of the other 3 Juro2s befoze, And the laſt z becauſe thep much diſagree, 
and did not conſent, until by long time and perſ;vaſion they were miſlead 
by the others, contrary totheir evidence. And becauſe th:p had not fo de- 
claredthemſelves, and pꝛayd adviſe of the Court befoze verdict given; 
they were committed topziſon, and to pay 5 l. a piece, And Poph, ſald 
there were P3eſivents to that purpoſe. A. was found guilty, and enqui- 
ry of the goods were made; And becauſe the Juro2s would not find 
the value of them, as it was plainly pzov'd; they were awarded to p2i- 
ſon , and fined to the King. Another p2eſivent betoze the Juſtices in 
Eyre. The Juro2s acquitted a pziſoner, contrary to their evidence ; 
And foz that they were fined and imp: iſoned, and bound foz the good be 
baviour of the p2iſoner during his life. And to this day the Juſtices of the 
Kings bench are the ſupteam Jaſtices in Eyre , and ſuch an offence is 
not to be ſuffered. - And the Jurozs were pzeſently committed to the 
1 — And they were ſo punicht by the advice of all the Ju- 
ces. 


Moyle 2419/7 Ewer, 


WP evidence, Jt was mov'd by Cook, that an Jndenture of Feof- 
ment and Letteg of Atturney in it, is not good to a Stranger to 
make liverye, But otherwiſe of a Deed poll; becauſe in that 20 men 
may be made parties one after another. But in an Indenture 
thoſe between whom it is made, onely are parties toit. But by the Court, 
that is goode nough, and that it is a common caſe, and a common aſe, 
ve. Cook, Litr, 52,and Note, Cook Entryt 192, A pzefident to the con- 
trary: Other matter was mov'd, A. grants to B. Medietat, Manerii 
—ä— — all other lands and tenements 
in C. whether manno2 paſſes og not, Poph: That a moyety 
only paſſes, But Gawdy; Fenner and Yelverton were on the contrary , 
that all pal d, and the Jury found foz the Plaintiff acco2dingly, 


Hartland agi Yates, 


V Poph, That it is clear, that if an exigent be awarded 
and after he is quint. exactus. and the retura of 
A, dies; Met the Outlawry ſhall tand in its fozce , and 
reverſed; Foz Judgement was by Cozoners upon the quine. 
and they may certifie the Outlawry, But otherwiſe if A. had d 
foze the quint. exact. Mhich was not denyed, 


Johnſon aral Herne, 


Judgement. And by the Court, abſence Poph. That it was good, and 

that the Juſtices at a niſi pri 

— booy _ prius may afſign a new Guardtan, And Judge- 
Iz Heale 


\ 


—  — 


— —— ——— — 


— 4 __ - 
DO —— — 


5 "> W ebb g Chandflower a2ainit Water- 
Hinde. houſe and Presbye, &c. 
H. 45. Ein | e g. N GA 
B. K. Eale mov'd , that an Obligation may be delivered as an Eſcrow to 


the party himſelf , upon condition to be his Deed upon ſpectal velt- 
very. But if afterwards it was delivered as a Deed, and not by ſpectal 
wo2ds as an — — — that 
no condition upon et made at the beginning. p 
and Fenner agreed by a ſpecial delivery, Gawdy accozdingly, — 
only was on the contrary. And that all the caſeg in oux books are put, 
of ſuch delivery to a Eſtranger. Note, Dy, 34,9 rep, 136, 137,And that 
difference reconcil'd all the books, Cook, Litt. 36 a, 


1 Webb gaurſt Hinde. 


V » ſues a teple tin, H. removes it by a Recordari into the Kings bench: 
The Plaintiſt does not declate, and upon that a return awarded to 
H. and the Sheriff upon that returns averia elongat. And then a Wither- 
nam was awarded, and exctuted, and now comes the Plaintiff and 
ps todiclare, and pꝛays a deliverance ot the Withernaom, And it 
was tei ificd to the Court by the Clarks, That upon ſubmiſsfon of the 
Plaintiff to the Fine fo2 not declaring, and that impoſ*d upon him by 
the Judges, he ſhall have deliverance of the Withernam , and ſhall de 
clate. And now a Fine of ; s. 4 d. was impoſed upon the Plaintiff, and 
then he declar*'d, and had deliverance; Note, the courſe of the Kings bench 
is contrary to that of the Common bench, 


Chandflower againſt Waterhouſe and Presbye. 


tute, 4g,  "Or<nant was bzought, That whereas C. had dolihered to the Teſta. 

1 Lbs. 4 > Alto: of the Defendant 70 Hogſbeads of Coppummupon condition to 

rot, 378. - pap 1701, at a certain day, and if it be not paid, &e, that then it 
ſhall be lawfull foz the ſatd © , peaceably and quietly habere, capere, &c. 
the ſaid Hogſheads, And ſaid that the money was not paid, et quod non 
potuit pacifice et quiere habere, c. Which was noaght, becauſe he had 
not counted: Mom he was difturb'd at the taking ot them. Note 3. E. 2, 
Covenant 6, And Judgement quod quzrens nihil capiat. 


Lawe gui Sanders, 


_ Eclaration in an Aſſumpſit was. S. complains againſt $, t i the cuſto- 

Eu. B. Ker. dy of the Marshall, & c. that in conſideration that the atozeſatd 8. 

34. would marry Mi. the daughter of S. ſuper ſe aſſumpſit. And it was ſaid to 
be ill: Becanſe he ha d not ſhewed who made the aſſumpſit, and Declara- 
tions ſhall not be aided by intendments. This was mov'd in arreſt of 
Judgement, and it was ſtatd. 


Ote that Poph. ſaid, Upon the tryal of Wilburn fo2 the death ot 

potter, That if two be finhting, and there are mo2e looking on, 
who do not endearour to part them; if one be kflld, the lookers on may 
be indicted and fined to the King, Velvert. conceſſit. 


Musket git Cordall, 


15 7: 44 oC", Recovers in the Common Bench againft Musker, being an At- 
_— ourney of that Court, and Judgement upon a on ſum informaru*, 
et quod defend, in miſericord. And that was now mov'd fo2 erro2, Be- 


cauſe the Defendant is intended to be all times pzeſent in the 2 
N ut 


% 


. 


— A 


* 


— 


But Judgement affirm'd becauſe he had imparl'd, and had defended vim : 
et injuriam quando, &c, 


Ayneſworth gan Battye, 


S. deviſes to everp of his pounger ſong B. C. D. and E, 201, a peece,, , 
Ito be paio when they ſhall ſeverally come to the ang of 21 pears; And f . 1 . 
deviſes bis land to A. his eldeſt on, and his heirs: Upon condition, that 1961. 
if he refuſes to pay theſs legacies ; That then that land ſhall remaine td 
the younger ſons, Et, &c. A. pays the Legacies to B. and C. and refuſes 
to pay them to D. and E. D. enters into the land in bis own right , and 
the right of E. upon the heir of A. in by diſtent. And it was reſolv'y, 
ö refuſal, &c, by way of 
2. Although that he had paid the Legacics to two, yet their centric is 
alſo lawfull. 

3. That the diſcent doth not take away their entrit 
W 

03 , and 
veſts from him fn all, , 


Gardener ag«ioft Harriſon, 


recovered 
ad ſatis, and 


Gar 

againſt 
it to Harriſon being 
Defendant I B. ſuch a 


0. 
White-C , and had him in 
arſon gg ory ore been 
was direced to the @heriff, and he himſelf ought 

and the arreſt by the Baplie as not lawfull, ve. 5 rep. 83. 


which the party may have an action of debt upon an eſcape, 
Farmer ag Ward. 
M. 37. 38. Eliz, C. B. 


v Anderſonand Walweſiy. That voluntary waifs is a fo3feiture 
of the Copyhold by the Common law; Bat negligent 
without a cuſtome, 


Burchier gu Wiſeman, 


— 1 — and Waſmeſly, That the ancient 
not diſcharged till he hath delivered the County to the 
although that the be ſealed, Dyer 355. 


any 
void as to the Subjects , who are not bound to take notice 
and Indentures; And it is void as to the under 
„As it was adjudg'd i, 1 Jac, C. B. Sir Dan, Nothon = 
Gouldſimith. And by 22 Eliz. cap. And Authozity cannot be fo 
ned, Dyer 175-4 rep, 33+ 


Harvey 


—— — — — — 


— — 


Harvey againft The Counteſſe of Rut- 
— 8 5 lands Caſe, &c. 


Harvey agi Bateman, 


Tamm nm eee to another f: a p2ecedent debt due 
by him to the Aſſignee, there, that is not maintenance; But if he al. 


l ſign it fo2 a conſideration then given by way of contract , that is mainte. 


nance, ve. 34. H. 6. 30. 
The Counte ſſe of Rutland Caſe, 


He bꝛought a detjnue ſoꝭ a Coach; The Defenvants pleads an attach- 
Cat according to — hanging the wzit ; By the 
Court that is not good, And ſo was the opinion of the Kings Bench. 


Broth agai»ft Archer, 


V Pon evidence it was held by Anderſon, That if a feme Covert, c- 
jec one, and that afterwards the Husband aſſents ; That yet tho 
Pasband is not an Ejeco2. Foz an Cjeament is made in an inſtant, and 
bath not a continuance, Other a iſe of a diſſeiũn. 


Odander againſt the Hundred of Grodley in Surrey, 


els — Hue and Crie. Jt was teſolv'd that no- 
given to the next Utillage fozward in the road is good, although 
that it be in another Hundzed, and although that there was another Ail⸗ 
lage a latere nearer, in the ſane hundzed. Foz it cannot be intended 
that a ſtranger ſhould have ſuch pzeciſe notice 02 knowledge of the Uil- 
lages in a ſtrange place, So alſo P. 38, C. B. Stinchcomb againſt the Hun- 
dred of Benhurſt in Berks. ve. et lege the Statute 27 Eliz. cap. 1 3, 


P. tridge gain Naylor, 


VII evidence , in an action upon the Statute r and 2. Phil. and Mary, 
though that one diſtreſſe be put into ſeveral pounds, yet one Re- 
ple vin ſhall ſerve, There that is not within the Statute. Otherwiſe if 
it had beeu in divers Counties, oz ſeveral Franchiſes, Where there 
ought to be ſeveral Repievins, And:if ſeveral men take the diflreſs,that 51, 
ſhall be upon every of them, becauſe the Statute ſays every perſon offen- 
ding, and not foz every offence : and that befoze that time it had been ſo 
adjudg'd, and after the Judgement upon erro2 in the Kings Bench was 
reverſed, but it was fo2 another cauſe; And the Court now trebled the 
damages and 5 |, againſt every offender, But after erro2 upon that very 
poynt in T. 38, Eliz, in the Kings Bench, between the ſame parties ; 
And 3 Court it was erroz, Vet they gave a day foz pzeſidents, Dy- 
ex 177 vs 


Strickland again Fallowfeitd, 


122 Formed on in Diſcender. The Demandant counts of a gift to A. 
and B. then a feme ſole; And to the heirs of their bodies engendzed. 
That they intermarry, and that they as hcirs of their bodies, &c. And the 
tenant demurs, hecauſe he had not ſhew'd the place where the marriage 
was ſolemnized, Fo2 without marriage no right in Diſcender in tapl, 
and that is iſuable, But by Walmeſly upon a Count in Frank marriage, 
a man need not allege the marriage, Which the Court granted, 


Snelling 


— ER Rug * by 
; Snellings 55 * e Caſe 85 
Notton. c 


—— — — 
— — — — 


— — 


n ag4inft Norton. 


— 


Common-Law, and the wre is 


+4 19 E. 3. 4. Ph 27 


en u ae U Ur ans 
in br po Sant; Br - 
122 
Geri 1. Yehgrign gen cum, os x 
pom neem ner Wai 


oziginai Deed 


"hb geg den nd two 
. reft, there was a Covenant to 


TIE 4 
| rr en , 2a2jnon 
]T was fad by the Court, that w3it of hen les again the Heir of 
dum that dad recovered, Note 8 H. 6, N. B. 97, C. - 

4 Akeram 


— 


——_—_———— 


' 54 Akeram againſt 2 Lord Ivers 
Warren. $ Caſe, &c. 


— — g 


Akeram «gainft Warren, 


found, 
Lord Ivers Caſe, 


Ebt was b2ought upon an Obligation, xe, By the Court. That an 
Obligation to the Sheriff co appear and an wer, &c. is void by 23 H. 
otherwiſe it it had been to appear to anſwer ; 

map appear and pet judgement map be given by de- 


9, cap. 1 


o. But 
party by the Law 


* 


Fiſher again Truſſ low. 


the Judgement be entred of tecozd, is vopd, although 
hade pzonounced Judgement, (vizt,) quod intr. Judic, Note 1 R. 3. 4, is 


e b2ought an action of 
e Pꝛodince 


a Leake and Michell 7 Beale agoinſt 55 
Howell and Hale, Taylor,&c. 


— — 


Leake and Michel! :g4i-f Howell and Hale, 


. Intoꝛ mation in that term was exhibited in tbe Exchequet 
Ab. 1 Eliz. cap. 12 and 19. ol Taxes, Cuſtom, and ſubſidy, — 
M ines, and by way of Merchandize in the Statute, and upon 
e Statutes was now reſolved, And that goods tauen by Letters of 

and Repziſal, ſhall pay ſubſidies, &Ahich was ſaid in Captain 
Preſtons caſe. 

2. That the Intoꝛ matiou was good,ſaping that the goods were landed 
as although he did not ſay brought in by way of Merchan- 
dize, And it was agreed by all , That if a man buy goods beyond Sea, 
foz his own pzovilion, That is not within the Statute, 


| \ Beale againft Taylor, 


He better opinion was, that if pꝛoteſſe vas delivered to the She- 
riff, and de takes the party without ſaying any thing, that yet ft is 
good; foz otherwiſe the Sheriff ſhall be a Treſpaſſer ; which the 

Law does not intend, And the Sheriff hath any lawfull authourity ſo to 
do, Soalſo it is, although the Sheriff had not the p;oceſſe about him at 
| the time of the Attett. 


Eike 


dience of others, who know not if E. had a ſon 02 not. 0 it he had 
TTL 2 that he 
a 


Ote, it was ſaid by Owen; If there be 2 Joyntenants in London. 

Joyntraders , and the one dies, that the ſurvivoz hall not 
have all, but the Executoz of the other ſhall hall have his part. To 
—— And ſo it is of a Joynt obligation to them fo} 


TE CY CE on ID © 


Ellwin 4g4:»f Moore, 


Wentworth gan Wentworth. 


Ne bzotight Dower in the C. B. in 37, 38 Elz. And the caſe was 
thus, A tem was alũign d to her foz Dower out ot land, to which 
there was a condition that if the rent be in arrear and unpaid, the 
grant ſhall be void, and ſhe refto7'd to her action foz her Dower ; And a- 
berr'd, And it wag adjudg'd, 
- 1+ That rent aſfign'd foz Dower , and ought to be upon condition, how 
the ſame Dower could not be upon condition; becauſe the rent is a tying 
collateral, although that it ought to be of the ſame land, 
2 That there noed not be any demand of that rent ( ſoꝛ in our caſe the 
Demandant had not alleg d a demand of the tent.) But it was diſtreyn- 
able of Common right. Alſo the party need not allege a demand of the 
tent, when it is toceaſe by the non payment to the pꝛeſudite at him that 
demands it, and P. 38. Ela. Judgement accozdingly foz the De- 


K 2 Hotte 


. yes 


Colum Caſe, &c, 
Ote,by Anderſon and Walineſly, That not gulty is & good iſſue in an 
Aſſumpſit, 0 detinue. e a w2ong is ſuppos'q ; And 19 H. 6. 
4 N 


the ries, And ſo debt 
e Wat in bed | is rot. yb00. 
t, and 


And by the Court it is now good, and help d by the 
becauſe it is only miſ-joyning of the iſſue. 


Cooper ag«inft Columbell, 


Ven Evidente in an Ejectione firm, By Walmeſly, That a gift in 

tapl, &c, to the Leſſee at will, oꝛ tenant at ſuſteranc e, as Dyer 61, 
is good without livery and ſeiſin ; fo2 poſſeſgions countervail Lfvery. 
Note by E. 5. Dy. 145, b. & 269, b. acco2dingly, And if Leſſee at 
will make a Leaſe fo2 years to commence in o, it is not a pzeſent 
diſeiſin, And Beomond agreed. Note, that ff Leflee at will, to B. 
foz pears, and B. enters, B. only is the viietſoz. ve. 12 F. 4. 124 


Þ the Court. That erto2 does not lie againſt the Queen upon u 
petition where ſhe is immediate party to the recovery ; But other: 
wiſe where the is party only as toꝛ confo2mity, as in an aten upon 


the Statute, 02 in a popular adton. Note in Tr, 29 Elin. B. R. Glazier 
againſt Hudieſton. Where the difference is ſoʒ an inherſtance, oz a real 


action. ve, 23 E. 3, 224, 22 E. 3, 3+ 4+ 


Dennyes Caſe, 


T was ſafd by the Conrt , that debt lies againſt the hir ot an heir up 
on an Obligatton of the Anceſto2 , who obliars hümtelf and his heirs 


© unto the 10th, degree, ve. Dyer 344, Debt againſt the Crecatoz of an 


Intr. 38, Eli. 
C. 7e. 90 13+ 


betr. 
Woodroff agaiuſt Greenwood, 


. tenant in tayl, the reverſion to the Queen, leaſes to A. foz 21 

years; A, aſſignes that to B, and Covenants, that B. hall enjop 
that, without the moleſtation, expulſion, or eviction of any perſon,etcept the 
Queen her heirs or ſucceſſors, C. dies without iſſue, the reverſion being 
granted befo2e to Wentworth, who enters upon B. and B. b:outht a wait 
of Covenant, And by the Court it was well bzought , without acquit- 
tance. Foꝛ the leaſe by tenant in tayl although it be acco2ding to the 21 
H. 8, it does not bind him inthe remainder oz reverſion, 


Thomſon ag«i»ſt Clark, 


n And de counts upon 
a trover and converſion of his goods in the County of Nottingham; 
The Defendant pteads a recovery againſt the Plaintiff, in the Upper 
Bench in an other adton, in which he had 20 l. damages, and fo2 thoſe 
damages a fier fac.iſued ont of that Court directed to the Sheriff of Vork. 
Upon which the Sheriff ſefſes the ſame goods in the County of Vork, 
and deltvers them to the Defendant in ſatisfaction of 20 fl and ſo Juſtifies, 
&c. 1 was demurred and adjudged fo; the Plaintfff fo; 
two cauſes. 


1, Firft he juſtifies by reaſon of a ficr, fac. upon a Recovery ow 
ngs 


Hill againſt. © 5 Harrington again 
Hemmlſly Wyle, &c. 
— does not be io in what Country the Kings Bench was, 
And are to appear 


coram nobis ubi nglia. 

2. The trover ub converſion is fuppos'd to be in the County of Not · 
tingham , and the Defendant pleads ſpecial Jultffication in the County 
of York, without taking any traverſe abſque hoc that he is guilty in the 
County of Nottiagham. Note by Fenner, that the Sheriff cannot upon a 
fier, fac. deliver the goods to the party in ſatisfaction of his debt, quod 


conceſſum. 


Harrington «gainf Wyſe. 
& action of debt was bzoaght fo; rent upon a leaſe, &c, And it 
in this manner, Articles of agreement were and 


x5 


vered between the parties ia hæc verba, it is covenanted and agreed 
the Plaintiff doth let land to the Defendant tor 5 years, from and after t 
Fealt of St, Michaell next, Provided, and it is agreed, 
ſhall pay therefore yearly at 2 Feaſts of the year, ( viz. ſuch a time, 
ſucha time, by even and poztions, 120 l. And there is 
venant, that a leaſe hall be made and ſeal'd befoze the Feaſt 
Saints next, Acco2dingto that agreement, And if that may be 
leaſe 02 a reſervation oʒ not was the queſtion, By ſome 
that that laſt Covenant , that the Leſſoz ſhonld make 
to thoſe Articles declares the intent of the parties 
ſhall not be a leaſe, The Court on the contrary. Foz 
leaſe is to commence at Michaelmas next, and by the 
make the leaſe at All Saints, which is after the 
it appears that that was but foz further aſſurance, and not 
leaſe pꝛetedent. Alſo by the Court, that the Covenant, 
ſhall pay yearly, &c. makes a reſervation by rzaſon of the woꝛd 

But by Poph, that is a good reſervation alſo, omitting the wozd yearly, 
And that Po biſo ( it is covenanted ) makes as well a Covenant as a tt: 
ſervation. But adijudg d foz the Plaintiff, | 


Willoughby «gaisft Grey, 
A Venire bjought , andth? tene out of the term vir. ) after the term 


ended. It that be erroꝛ 02 not, was the queſtion: Jt was ſaid by the 
Court that that was not ettoꝛ And the diverſity is between oʒiginai and 


74 
Fa 
5 
T7 


293 


33 


12 
ts 


4 
: 


judicial Writs, As r Eliz, Dyer 168, 3 & 4 Mar, 129. Popham, 
— A — 
3 


> 


—_—  — 


Criſpe againſt Sherriff againſt 
' Fryer, Diggs, &c. 


— — 


— 


Cate between Moulton and Hall avjuvg'd that term was bouch t. The 
venit e fac; boze teſte befoze the appearance of the Defendant in Court; 
And it was tul d to be naaght , the Court ſatd that that was not liae out 
Caſe, So Judgement was afürm'e, Another errour was aſsign'd, Be, 
cauſe IE of Habeas corpus ibi nomina,omitting Iurat. But it was not 
atowd, 


Criſpe again? Fryer; 


Be Lo2d of a Pannoz comes upon the Land of a Copyholder to be- 
58 his Rent, and becauſe none was there to pay it he enters foz a 
fozfeiture, Fenner ſaiv, his entry was not lawfull: But otherriſe it had 
been if the tenant had been there and made an expzeſſe dental; And ſo 


5 


Sherriff agai»ft Diggs, 


"A Nationof treſpaſs of an aſſault and battery ua bzought, And the 
A Plaintiff declares, quod cum the Defendant die et anno, &c. the a- 
foeſaid Plaintiff verberavit et vulneravit, &c, and upon that the Plafn- 
tif recover'd, And now errour is bzought and aſgign'd in the Declaratt- 
on; In that, that there is not any direc affirmation that that the 
Defendant verberavit, c. Bat it is quod cum verberavir, Clerk, 

courſe of the common-Bench is to declare (the Court being willing on 
infozm'd by the Pzothonotaztes), in debt u ith a quod-tum,&c,The Court 
Un t the difference well and ſafd, certainly tbat ſuch a declaration in 
Treſpaſs cannot be god, So the Judgement was re vert d. ve, Buckleys 


Sir Humphrey Ferres «p4i»ſt Wignoll, 


A N action of debt was brought fo: taking an Hozſe, The Defen- 

dant pleads that the now P:afntiff was auter foirs bart ·d in treſ- 
paſs fo2 the ſame thing. And by the Court that is a good Plea, And 
Judgement given agatrrſt the Plaintiff, Fo2 that barr by Judgement 
amounts to a releaſe in Law; o, otherwiſe ſutes would be infinite, ve. 


39 H. 8. 


Woodd ye 


We 45 dies: 4 
Wooddye againſt Coles Hart againſt Ame. 59 
Bayly of Southvy, $ rideth, &c. 


Wooddye g Coles baylye of Southw. 


action of treſpaſs was bzonght tos taking goods. xc. The Defen- 
t ſaid that a recovery was had againſt the Platntf in Sout buy. 
which a fieri fac. was direced to him, by which he tok the goods and 
2 fieri ſac. foz 20 l. be awarded to the Sheriff, 

he takes an entire Chattell and ſells it ſoꝛ 40 l. and returns 
fieri fac. with the 20 l. in Court, He may deteyn the Surpluſage until 
to demand it of him; Foz he is not bound to ſearch 
Gawdy, It a fi: fac, be awarded fo: ( 
one at the 


* 
> 


TE 


s. 
vane have an 
action 
Hart uu Ameridech, | 

Rrot rung a fine levyed by non · age, 4c. and after he tame 

to that the fine was reverſ's, and now it was ſafd « 

that not be reverſ'd , becauſe the dad le 

of another, Then he hath extingutſht 


. 


on the contrary. Cook, It the Difſctſee le vy a fine 
agreed. 
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| REAR 
clauſum fregit : the Defen- 
xc. and it was found, 


r 


— 2 —ä—— — 


Yo! 111% Ad- 


- 'd Hill. 33 cordare that remov'd the playnt 


| Hargraver 22 10 
Arden. 


i tons found, to have a way, paying every ear to the terte · tenant 2 f. 
and a pair of gloves foz every one that he Would 'marry out of his 


2 It that payment be not thewn by the Commonet the L626 ſhall 
ha ve no te medie fo; it. Fon he cannot have an attion of debt, no; wal he 
diſtrein fo2 it: without it be by pzeſcription, As 26 H.$. uw 3.00at pope 
anent cannot be a rent; — — — 


Coppholder 
land, And ft was found that he had 
likewiſe form» in that manner; that the 


_ $ 
grole, due by reaſon of the contra : by whith | we 02 ufer of 
part is not any ſuſpenſion, . Meds ff Cr pot 


dune age Ate, 
Rrour upon judgement Aa a 
platnt was entred 


dapnt into th 


1 But the Declaration in the C 
ee Comm and | 


—— fol, * een e 
GE NE es 85 


notwithſtanding the had af 40 he Z 
on in the Common Bench, pet the avowant e ent t og 
turn of > OPrent Ard no fault inthe Recordare's Po «date the 
plea, when the plaint is remov'd> nt 5» Wort . 


mover into the Court, As 3 H. 6, fo. 3. 1 — 
affirm'd, 11690436 wot ft 


Greedly PER 41 A 1. a: © \ 
. fnes plain idm Conrt of Lo ;ai | 
ESD the b. ad 


boc auſc e mar 


— —_— 


Wolfe ger? 2 Je again] 61 
M eggs. Griviſton. 
upon penal {@tatutes, ought to be by 02iginal wa; Now this tüte is ß 
— dr mar rok aint, And by the Court — meth 
the Statute 18 Eliz. is a gent tal Lat, of which the Court ought to 


take notice, Mo the firſt Judgement revers'd, 
Wolke 4 e Mepp«. 
an action of debt upon an obligation of 161, and veclares to the ba 7; 7 #5: '» 
I | 3 Sons ons —5ð — tis b 106) f- 
: arp Plaintif damages, and 405, -coſts; 
the Plaintiffhad Judgement to recover the 10 J. and >1.fo2the coſts, 
Dr P22eover 41. pro incremento aſleſt by 


the « an that errour was bzought.in the ings bench, which 
was aſsign'd fn | 1 — Judgement to recover 
13. L. fo; cofts and when he det lar d but to the damage of 100. 

damages and coſts ought not to exceed that which the Plaintiff 


But that ſhall not bind the Corrt as to the increaſe of coſts 
ove that which is given by the Jury, So the Judgement was affirm's. 
ve, 13 H. 7. 26. 2H. 6,7. i * NR. f | 
n | Raynor g Griviſton, 

a e 


Cate was adj 39 Eliz. Hill. and affirm'd — in tde . 18. . c. 
Arcane: VI. An aa ton upon the caſe. fo: ſapiap, That“ 


| jur'd, and-would p: ove ewo-wnneſſes ; withont laying 
tn what Courthe was perjared. And the wanne avjudged actio- 


o - 


: 16" t Din Sh 

| Dureinge age Kettell. 8-222 

| | 7 an 1 OP 
DD K. aſtet a tryal by verdict: ia London. . 38.33. fl. 

And was ſaid in arreſt of J that the venire fac. is Re- 44 
3 Yar > præci tibi. &c. Where it ſhould 

been Præcipimus vobis; But by the Court, the venire fac. being as 
it were a judical mit, that ought to enſue the other p2oceedings , And 
tt was held to be amendable ; and ſo it was, 


Gower eg«inſt Capper. | 


action upon the caſe, upon an aſſumpſit. And the Plaintiff de. f, 
at whereas the Defend, was indebted by bill tothe Plant. 
the faithfully pꝛomieꝰd to deliver the 

ſe aſſumpſit, to find 

ties to enter into to the Plaintiff to; the pay- 

And in Fact ſaith, that he deltbered the afoꝛeſatd 
x, and he pzocuredtwoto de bound foz the pay» 
20, |, who were not of any wozth2 value, c. The De- 
REO, non —— in narratione, &c. fo3 
alozelatd Plaintiff had not r2-delivercd the bil of 
demurs in Law; And avjadg'd no plea. Foz the 
That he had re- delivered the bill, &c, was 
, the Defendant cannot traverfe that, be- 
cauſe the Conſideration is not that he ſhall deliver, c. but that he p:0- 
zocal action given to either party. It 
e; and notwithſtanding that the 
1 becauſe the — 
th 


62 * ain 
2 "ge 4 air - inſt 


that they were inſufficient , (OF Bo wen ms 
— 2560 all one, as i he hav dat formd any furety. 
adjudg'd, 


Parridge ie Emſon 
A action upon the SEE 
tmpeunding them in : fo 


&c. It ouoht to have bern made los all quarrels, Kc. 
miſeton. Bat if the ſubmiſston had been of al 
them, without any ſuchtlauſe, irs quod 
dad abſolute authozity, and then if tho 
part , ft is good fo2 that part, and 
diverſity in the caſe. Gau dy donyed. 7 

Dyer 216. $ El. Dy. 242. 19H, nn Sn. 1 


was befoze the perl By Papan, 
Otherwile 


award is made , be E not bound to perfozm it: 


9 


— — 


e againſt 2 63 
Surlinge, &c. 


— 
— — — — 


Fdwards 45 „ Si 

_ Stapleton. * 

an aſſumpſit made after ſach #1 arbitrament ; 
injuria, 


— —ñ one 


— — — 


Foz there volenti non fie | 


Edwards agaiaſt Stapleton, — 


' A B action upon the caſe was bzought by an Executoz upon a p2omiſe Nich.z8, 3s 
A Eee tothe Teftato;; and the Executoz in the end of the plea omits *** . 
hic in Cur. literas teſtament, And that was aſ- 


a Judgement in the Common Bench, in a 3 e, 
it was laid that the conrſe of 97s. 


was bzought (oz flander, in bac verba: I (innu- 39 K 
, l. i 


of debt was bzought in the Common Bench: And in the * 38.39 El 
| the Plaintiff declares won 2 1, 


* 
, 


>» . - 
U 


— — 


Parret againfi The Lady Dig- | 
Carpenter. 3 bies Cale, &c. 


— — — 1 — — 


— — —— > 


certain ; And upon that had Judgement to r[cover. Nolv errouc was 
bought to reverſe that. And Fenner was mot” by a P3othonotarp, 
that it was the courſe of the Common Bench That the firſt Declara- 
tion is that upon which the Judgement is given, and it is an exemplar 
of the ſecond ; And if that be taught, ach the ſecond be good, yet it 
is incurable, Judgement was that the firft Judgement ſhould be re- 


by Parrett 4ſt Carpenter, 


an adion upon the Caſe; That wheras he is Pat on of D. 1 a Þzeach- 
2% K Parrett is a lewd adulte- 
rer, and hath had 2 children by the wife of I. S. 1 will cauſe him to be de- 
ourt the action does not lie; Foz the landet ia to 


ived for iu, Bp the C 
b. T inthe pt Court And fo awarded, quod quer. nil. cap. 
per bi — 
The Lady Digbyes Ca t 2 


Lady Digby Exec. to pot 
ob code Aad it was mob*d betauſe the 
f the Defendant ſhall have coſts upon the 

The render coſts. 1 

; but of goods taken out of 
executrix is nothing to the purpoſe; - 


Thimmelthorps Caſe. 
Ae Caſe was bꝛougbt toꝛ this flander, He is a bloud- 


lucker, and not worthy to live in a Common wealth, and his child not 
born is bound to curſe him, By the Court no action lies. 


Broughton git Randal, 


Ather, tenant foz life , the remainder to his ſon in tayl, the remainder 
to the right heirs of the Father. After the Father and ſon at a cer- 
„ and executed likewiſe at one time, 
the ſon not having any illue of his body, It now the Father be 

to be ſeis'd of an eſtate in Fee , that c. was the matter. 
there becauſe it was p2ov'd by witnelles that the Father mot d 
after the death of the ſon, It was found by the Jury, ſei 
ac. And upon that the Wife of the Father dad Judgement 
Note alter etrout was brought, and the errog aſsign'd in the 
ve; Tr. 38 Eliz. rot. 876. 


Garrard agi Soule. 


F 


tain time were attainted 


A De bite was to A, and his heirs, And if he die without iCue , that 
Intr, M. 37. 


then it thall be to B. C. and D. oz the ſarvivo;s of them, Adjudg'd , 


EAN, c. B.rot, that that is an eſtate tayl in A. ve. 37. Aſſ. 


1149, 


The Counteſſe of Warwick againſt the Biſhop of Lichfield, 


TVe Condition of an Obligation was, that if A, pap 151, at Michael. 
mas ne xt, and 15 l. at P. after, ſo 15 l. at every of the ſaid Mn 
9 


Feerby — 5 VVhitley gv 5 
Lorkings. ö Beſt. 


— —— 


kong as A. ſhall live, 03 until B. ſhall be pzefezr's to a benetce of zol. 
per annum. Jn an action of debt upon that Obligation, The D:fendant 
'pleavs that B was pzeferr'd, c. befoze Michaelmas next. And held no 
a demurrer ; Foz take it which way you will, he ought to pay 
— |, at the ſaid two Feaſts, that ate ergzeflp ſet doun; Foz they 
gre abſolute, and Io adjudged without argument. 


Vir gunner, cmop en a =_— Court, That a leafe fo2 years 


one acre : that exception extends to the en⸗ 
— nt — Lee 02 Leflee, 
— nn It hath been 4 q if an exception hath been ex- 


elly to the Leſſoz, that ſhould determine by his death. The action was 
i artearages of tent, and the Defendant ple ads entry in one acre of 
land demifed ; And in evidence { was (nJtÞ (nx no acre of oem, 
And by the Court, that hall not maintain the tan. 


Feerby a:ain# Lorkings. 


. aſſumes to F. quod dimitteret to him a Parſonage, and two months 
after he leaſe tt im And by the Court, that it is well 
as to the time; within reaſonable time. But 
8 ye — to lite. Anderſon 
on the rontratp. Foz the Auumem hath election eſtate he will make. 
— adiFerence, But if been by way of Co- 
27 ——ů—ů—ů— Fo2 by the grant 


IT r 


Whitley gien Beſt, 


WW. . brought a wilt of Dower a wait of Dower againſt B. C. lellet ton years by leaſe 
was befo2e the coverture pzaped to 

A Rs fee — The wife recovers, and had Judgement. 
By the Court, the leaſe of C. is ſaved, 1 Hl. 8. cap. 16. And the 
Court advte d, that an ba bere fac. ſeifinam at be awarded — 
be ore Swat, — with a p:oviſo, quod ren, ad termin. annor. 
latur. — — iz, fo it was ſatd. Rul'd in 


Dower bzought by the mother, 
Servien age the Biſhop of Lincoln, 


I the Jncombent reſign and the uſurperpzeſent, within 6 moneths. 
and is in fo2 6 moneths, no notice bc ing gfwvew at the reſignation; pet 
that wall bind him, and he ſhall he put to dis Rioht — 
Other wiſe it the gad collated. B-cauſe the indudton is no- 
to zious to the Country, And —— = T1 oee of it at his 


peril, to pzevent tye ufurpation by an 


. marries the window of Terrill, who died inteſtate, and divers 
goods came to the hands of R. Avmiriſtratton is committed to B, 
and R. accounts fo2 the goods to B. and pleads that in barre in an adion 
of debt bzought againſt him, as Execato; in his own wꝛong, and inter- 
medling, ve. 5. rep, 34, 


L 5 Cooke 


P. 39 ELF, 


— 
— 


we” Cooke again? 2 $ Ofaand and his 
Bromehill., VVite, &c 
Cooke g Bromebill, 
P37 tl. c. A leaſes tos life to u. andafterwards levies a Fine to the uſe of R- 


EF, 1. 1437. 


ture, o it the reverſion be by bargain and ſale, 02 if it be .by wap of 
releaſe ; If that be pleaded as by grant, that is naught, 


i Oſmand and his wiſe. 


/ A - Lefſee foz lite, the remainder to B. in Fee: A. ſurrenders 
condition to B. and enters foz the condition bzoken, B. dies 
bis wife bzought againſt A. and the iClue is jopn'd upon 
ſei· q. Dower, &c. hall be found againſt A. ve. Dy. 41. 
land in fee, by 


co20s ; 
quiry of the value be return'd; U the Plaintiff releaſc 
And that by the Court and all the Clerks, 


Reeve agi Cox. 


F an Bjectione firm. un a demurtet, the caſe was 
to the eldeſt other imtapl, the remainder to the younge it 
tapt ; the remainder over to B. in fee, The eldeſt 
thee lives, acto ding to 32 H. 8. with warranty, and dies 
ſue; which deſcends upon the younger bzother, who enters and leaſes to 
R. foz years, And it was reſolv'd, that the entry of 1 bꝛo- 
ther was lamtul, and not hindzed by the warranty: Fo2 the remainder 
was not deveſted, becauſe that Leaſe was not a diſcontinuance, P. 40 


Eu. Foz the Plaintiff, 


Godbolt ag«inft Mallet, 


the Court, That if the husband ſeis d in Right of his wife, pleads, 
he and all thoſe whoſe eſtate they had, have as'd to have 


© Common appendant, That that is naught, 9 


— — — — 


— gt: N 


Feviſame. 


SSD 


* 


Endenne works Feviſame, 


into the Tower, ary the deten. 
— 


made to l. as ffhe had 

: and Hopkins farren- 

— — — — And it was agreed by 
——7 i bane At. - F02 it was only 

2 —— and H. and there is no remedy but in 
But note well 12 lac. C. B. ry gan ht havete 


e 


W ber 
ters that vb 


Rotheram ag4i»/# Green, 


— e 


am if tas founo by vermin 


— 
Is And by the 
The Common 


e is,that upon ſuch a ſuggeſtion they ſhallnot grant a p;ohibt- 
ence paſs'd, 


Beum ag Felton. 
KEjeGione firm was d2ought of 54 acres of Land. 1 o acres ot mea · 


AS! acres of P«ſture Aud the found 
th Chiles, caſted inc.Sre an Wh are re ary — —— 


by the Court tde verdtu is naaght, and that the bed dope] — 


ther Nudge ment ; Foz the Judgement ought to be attoz ding to the De- 
claration of the Plaintitt, and his demand: — dk,” 


— 


— 
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Counteſs of Warwick againſt , Beltwick again 


Intr. P. 19, c. l. 


rot, Is, 


Iatr. 39 KUR 
c. I. 56. 1615 


the Lord Barkelye Camden, &c. 
much execution may be made, Allo it may be that thoſe two Cloſes con- 
teyn moze, than was in the Declaration; And by the Court ü venice fac, 
de novo was awarded. 


Counteſs of Warwick gie ſt the Lord Barklye 


BY the Court, That in a wit of Partition no damages ſhall be 
vered, noz an erquiry fo2 them; And pet the wit and the Count fs 
ad damnum, &c. N. B. 61 H, E. 3. $7. 3. E. 3. 3. 47+ partition. 
II 


Beſtwick againſt Camden, 


a Quod permittat in Nuſance levavitquandam 
Ihe e the water hf ors Hil jras 
was ſaid by the Court that the walt all abafe ; Becauſe. 
qui vocal term, and · is not pꝛopet foz a bzook oz bay, 


Nos by all the Juſtit es Two Executoꝛs bzirig an accompt againſt B. 
and have Judgement quod computer; And after one of 

pet the w2it ſhall not abate: But the @urvivoy ſhall have a ſcire fac. 
ad computandum, in bis own- name, reciting the 
dead, | 


Tiſdall 3 Bevington. 


1 „ does not lye, fo2 maintenance in the 


„ noz by 32 H. 8. no by 1 R. a. cap. 4. And that ſo it was ad- 
judged. in one Conſtantines Caſe 


N debt upon an Obligation. There was an attachment by the 
| tome of London taken againſ one befoz the day in which the Obliga- 
on wag payable, Bat note that cuſtome ought to be ſo . 
—— 3889. as Bar. 
on tepo: 


* (A 
moles is an E- 


Burley againſt Read. 


. bzought ſome pern on Hozſeback to the Houſe of A. bis Neighbour 
Biete weight upon dis ates ano beams And the Lozd comes and 

diſtreyns the Hozſe and parn foz rent arrear by A. And by the 
that is not lawfull, Foz they were bzought thither foz another intent. 
H. 7, 10H. 7. 22. 22, E. 4, Alſo they were in the poſſeſsion of the 
verp owner, 


Echrington ag«5nft Aſhon and his wife, 


. B:onght an ation of debt againſt them, the wife being Executrix to 

the debtoz, ic. The Husband comes in upon the Exigent, and pꝛays his 
pziviledge , becauſe he is a Servant to the Lozd Keeper But by 
the Court that he ſhall not have tt; Becauſe the wife is joyn'd with him, 
and ſhe can have no p2iviledge ve. Dyer 377, a. b. FP 


Warner 


A 


Warner and Sone Deeles ag = 59 
and their VVives. 5 > Nokes, &c. 


Warner and ſtone ahd their Wives, 


| bzing an action of debt upon an Obligation, made to the wives 
I Be? they were fole,and averr that the mag was not paſo tothe fat 
Wives befoze the coverture, t. And an was taken. B cauſ; 

it is not laid nec alicui corum, Foz it might be paid to one of them, B it 
by the Court, tdat the Count is enoagh, and that hid been ſaperflu- 
ous, Foz payment to one of is payment to all the Obligees, 


* Deeles g= Noles. 


Feme the Obligoz of full age , takes a husband within age, And 
in dedt upon the pzay his age. But the Court denyed 
tt. Der a god ate vel nat — upon - Obligation. 
rUhers A. obliges 1 againſt Baron and eme, as hett 
to A. And they bad age allowed, becauſe the wife was within age, And 
alſo 19 E. 2, age 137, 


l 


——— — 
, by the 1 
return a cubil, . 
9, , 


3 | OE 2 | | 
——— Ys 


with 
ſaid by Daniel, that in 39, 40 Eliz, C. B. Kitcchin agdinff 
Me. Offlye (03 ſuch a falſe plea was charged to 1 051, and 
with one Bible, Thergfoze beware and plead well 


jon upon a Demurrer in law. 
within thoſe 6 months, the D2vinary is 


an Obligation | 
— Deputy, is vold, by 23 H. 6, Foz it oaght x 


indga's 
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— 


© Hollmaſ? c d int 
Cafe © a &c. 


that it doth not lie | but againft the Bayl 
Foz the wzit is directed to 2 liberrac, and — 
accozding to z 2 H. 6.0ught to be taken in 


Deputy was n Patent tothe Partdal, Hote 35 f. 6, 34 a: | 


Hollmaſts Caſe, © © 

2 the Court that Prodiition hall be 
02 Spiritual Court after entence. a there 
ded and refuſed, which was tryable at Common Law. 


Bold ogainf Walters. 
reglerid, Any the Little was by Leaſe na | 
fg y rr he 


That that heaid have been d exception 
that ſhould a good 
Avowzy mozeader, that A was [eifed iofjure Eccleſiz, which ſupplyes 


| Ruiffel and bis Wife, 


Have 
accopvingly, T. 40 Blu. C. Vis. 


Colme , Frome, 


]T was ſaid by the Court, "That fam Difender be b2ought 
Juſtice of peace, the party ought to tender ſuteties, an 
— — There cer ocker to 
es one 
he will be bayP®; fo2 the ts 4d! She 


" 
© 
6 | LES 
© F 


* 
5 


Mo yle gui Moyte. er n ud. M's 

pat dcſtroyingof Coneys, and ſtopping er digging ny of Coney bur- 

128 waſte by the Leſſee of a Warren, And ſo it was ad- 
judg'd N. B. 87. 4 


WV us to G. to; 21 yrars, it de fo bon tive un Lond in bis 
let vice. W. dyes. And by the Court the leaſe is not determined, 
becauſe it was the Ad ot do an pro concilio &. to the 
Grantee fo2his lite, is not determined by the death of the Gzantoz, r 


Gafcoyrits 


Gone eee 
Caſe. . 5 tlie Lord Barkley, iter &c. 


— —— — — m _ —  _— — — 


— — H— 


Gaſcoynes Caſe, 


« Acknowledges a r nce of a ſtatute ſtaple, acco2ding to 38 
+ lures gal: pc. tarna, 
ery, as it is ſaid upon that ſtatute; and he that had ts 
lands extended, bzoaght an Audica querela in the Common bench. Are 
tt was mov'd by Daniel), that the Audita querela oncht to have been 
in the Chancery: becaule there is no recoz of it in the Com non 
But by the Court, It map be bzoucht well enough in the C. . 

And Williams voucht M. 31. 32. Elz. Claver and M .lacres cafe, 
RY the Court it v as ſaiv, That where any Statute, as 5 Eliz. for per- 
jury, gc. limits any — — — — fo2 = party * 
acy an © 31 EZ. cap. 5, F02 
ee infozmer. And by Anderior, it was ad- 
judg'd in the caſe of the Butchers of London, That if a man be an In- 
fo2mer, and is not the party grieved at one time, that yet he ta ni a 
common Infozmer. And it was agred in one Holdens caſe of Coven» 
try, Tt at an Infomation upon the 27 Eliz. cf Fraudulent Convey- 


ances ) by the party griehed, after the year, c. is good enonch, and not 
within the @tature. | 


The Countels of Warwick againft the Lord Barkley, iter. 


A Writ of partition was bꝛought, and Judgement, quod partitio fiet ; 
And befoze that it the Country by the Sheriff, crroz 


was bzought, And it was ſl the Court. That it does not lye. 
bb nt: bon ge ragged — 94 
; 2 given, quod rarticio ſtabilis rema- 
neat, Fo? this ts not like to other real actions, where errour lies befoze 
the habere fac, ſeiſinam be return d. Foz that is a final Judgement, and 
no to be given. Alſo there needs noreturn' of an habere fac, ſeiſi- 
namP® Foz the party that recovers map execute bis Judgement by his 
Entry, As Dyer 67, a, | | 
| Cawdrey againſt Kingimill, 
JN replevin the caſe was thus, A, deviſes to C. by thtſe wo2ds, I de- 
viſea rent of 40s, out of all my Lands in Hawley(with a clauſe of diſtreſs) 
payable yearly at the uſual feaſts, &c. And rhe deviſee avers that ſuch 
Feaſts were the uſual Feaſts in-Hawley ; and ſo avvows, xc. And by 
the Court, that is a good deviſe of a rent-charge by theſe wo2ds, with a 
clauſe of diftreſſe ; e de biſoꝛ, of a temedy and 
mans to tome to An, cum clau ula diſtrictionis, 


ame with cur) clauſuli warrantiz, which makes a warranty. 
Screingsborrow sdorros ag4inft Beedlowe. 

Hey were tenants in Comm of a leaſe fo2 pears . And B. ba ougbt 

a partition upon the 3 2 H. 8. cap. 32. And tde r 

the Regiſter, with a ſecundum fot mam Statuti, made it to be a pat · 

limits and ap- 


titton, upon his caſe within the @tatute; as th 
Ss, But it had not bien good ff that clanſe had been omitted, And 
M z The 


was ſo ruled in one Maurices caſe. 


1 * 
. 
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— be Sheriff of Not- 


As Ac 


feet | 


party was 
and ſo the Sherfff might lawtulty ſuffer dim to go at large. 
wiſe, if the arreft be upon an execution, as a cap, ad ſatisfac. there adlar- 


ire permiſit, is good enough. -. . | 

rene 
in Ci » » „ 

of one v9 the Detenvants vid not c the hate tale 


» , Buryes Cafe, * 


NH the Argument of Buryes caſe fog a the 5 Rep. $8, 
1822 35 Eliz, B. R. rot. 605. LL 
miſſary by the Biſhop, it is good, until it be andone by ſentence; 
that the Canon ſays, that he ought to be a Doo 02 

b H. 8. Bath limited that a Dodo: 
map be a Commiſlary, * 


” 


an Oblication, It was ſat that it was made 


An that was avert d to 
ter debors. and not appear the deed ; And foz that 
had Judgement, Foz no ſuch averment is given by the Statute, & 


7 Ote that if a venire fac. be return'd without the name of the Sheri# 
endo2s'd ; That is not ayded by the 18 Eliz. cap. 14, Becauſe it is 

not anyrcturn; And the tatute temedtes returns, 

by Williams, that ſo it was adjudged, Trin. 40 Elix. C. B. in 

Dffice.- Sir Henry Darcyes caſe, And Brownlowe agreed to it, aid 

by Daniel, That it was ſo adjudg tn the Kings bench, 


Bricton ge, Barnet. 


Rirton dettvers money to B, to dettdet to C ho does not ſo, 
B. bene o ed gun. Ard by th Cour! we 
And Glanvil ſaid at St. Albam term ima caſe between Dowſe and 
Dovſe delivered money to C. to dis buſineſs in 
— A— debt was well 
and ſo avjudg'd : Common bench, the Counteſs of- Li 
coln againft Topcuff. T. makes a bit, tTifping that be had bee 


Powell againſt Brazen Holes 3Green axcinſt Wallwin, = "HE, 
College in Oxon, or Wiſeman, &c. 


ww 


— — 


— — 


—— — 


Powell g Brazen noſe College in Oxon, 


| Fo1medonn the diſtender was b2onght in a of 20 txt g of 
Ag „ und (in) was omitted: rul d, that it wan 
be amended, it was a fault of the Curſitozs, and not of the 
02 their Clerks of the Court, that being an o2tgina! wit. And 
ms who mov'd it vonchd 48 B. 3. and 35 H. 6. 10. | 


Greene ag Wallwin, or Wiſeman, 


4 


7 # an ejeQione firm. The Plaintiff tounts that A. was fris'y &c. An 
Ie ede K. to the ufe of the Piat and that be us feig'd 


by 27 H. 8. deviſibus, &c, until the Defendants Leffo2 entrev, and does 
not ſay, (and him dilets'd) fo the truth was, that ceſtuy que u(e, had not 
yentred in the land. And it upon Tuch a feiſin by :7 H. 8, he may 
tain an ejectione firm, was the queſtion, And the Court ſeem'd 
— PRICEITIT avant WII; fo2 acu- 

ts not in cefluy que uſe by the @tatate, Foz he map diſagree 
And by Walmeſly and Glanvill, That he may have an AM, but not 
a treſpaſſe without actual poſſeſston, 


Dowman again Butter. 


| =. 
dy tye 


AS activ upon the caſe fo; wozds was bought. T hov keepeſt an houſe 
Bawdry, And held by the Conrt, that it ſies, becauſe the wozds 
P3 are 
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— 


Court agai;ft the Plaintiff, 


Sucklinge 
Coney. 


— — 


. 


—— — — 


are ſpoken in London, Where it was lalo by Anderſon By the cuſtom 


\ 11. be cozpozally puniſht, but not 
r Bat by Glanvil " they map be pat in Bridewell, oz 


whipt by the Common Lajv 8. 
Tr Alſo ſuch an 
quirable in the Leet. 


NOte by the Court; Letta foz pears tendzing a rent, acknowledges 
a Statute, and the reverſion is extended, And the Conuſec bzought 
an acton of debt foz rent arrcar, and well. But the Defendant ſaid that 
the Plaintiff is outlawed, and Jae is joyn'd upon null. teil record, 
And the reco2d was cettiſied much from the Reco2d of the Dat- 
lawrp , as it was p.eaded in diſability. d Ca#r9ed that the party ja 
fail'd of toe Recozd, And 7 H. 4, j. was denyed foz law by the . 


Sucklinge againſ{ Coney, 


V Pon a ſpecfal verdict, upon payment foz a redemption of a mot - 
gage, The Pa: tgager comes at the day and place of payment, and 
ſaid to the ſaid P>2gagee , Here Iam ready to pay you ( naming him) the 
200 l. Which was of due money, and pet held it all the time upon his 
arm in bags, And adſudg'd no tender: Foz it might be counters oz baſe 
copn fo2 any thing appeared, Note 5 rep, 114,115, And by Anderſon, 
It ts no good tender to ſap j am ready, &c. 


Veal az4inſt Reede. 
. 


bꝛouglt a quid juris clamat upon a Fine againit R. . as leſſee fo 
ef, and live eye that Mans wr fan, MAGE. 
02 „ and iſſue upon : Andit was ' N. was, 
nant in tayl after poſgibſlity of nue exfine, And the 
whom the iſſue ts found, and foz whom Judgement ſhall be 
liams. Fo? the Plaintiff, becauſe it is an eſtate fo? life 
oacht to have been pleaded in bar ve. 45 E. 3. 27. 15 E. 


Vaughan again Paramore. 


JT was adjuged that in falfe Judgement. Al that are teturnꝰd by the 

Sheriff to be ſuſto2s at the — — * mon when the Judge- 
ment was given, ought to return the w2it, and not all ought 
to make ſute at Court. Foz by that means the al it 
tertiſled, as it map happen. ve. N. B. 18 d. Dyer 262.1 E. 5, 36. falſe 
Zudgcment, becauſe the te ward namen in't. 6 rep, 11. The reaſon is, 
becauſe he is not Judge there, 


Dobſon ageinf Dugdale, 


Hum adio: upon the caſe foz wozds, Thou art a Cozener, Che Plain- 
riff ew d holy he was an Officer, gc. and upon the 8 
that the Loꝛd Treaſurer had made A, Deputy of the Baplywick of Mid- 
dlefex per hæc verba, 1 make A. my Bayly, &c. to exerciſe the office of 
himſelf, oꝛ his aſgign's, at the pleaſure and will of the Lozy Tres 
And becanſe Dobion was aſsignee , by A. with the conſent of the Lozd 
Treaſurer , and by the Court the aſſiignment is not Foz A, 
but tenant at \cfll : and he cannot aſsign over 
that was tepugnant U pon which it was f 


— — 


Andrews ar aſt — 4gainft Blunt 75 
Needham. Þ and oth.rs &c. 


8 ee ve Needber, | 7 
—— 


vie — 


} foy errour in a Anucient domean, the wait de dro 
y eee ofa wit r to ſue fo; five 
„ and hath javgement foz 
the wit de droit cloſe, ts 


Dietl: and yet he 
warrant , and Tr which 
SOL 


Conſtable egeinf Clowbury,  * 
8 — ae at po hn oat Aw ev That 


= 


in. The Defendant p'eads a ſp?- 


| — the wife wont with the next 


on the traverſe is not well; Foz the 


canſe naught. 15 E. 3. 
the Plaintiff declares quod defendens 
of the others 


the 
8 
MEN 
WildenandGelr ag ainſt Valely, 
| cr. Ming debt fo; 5. and 


of one hund2ed pound Wo that their Fees 


-was 12d, (o every pound aottlt 100, ol. 7. 1 Cars 
Len above. Read the anne of the Statute *: * 


the Defennant might well and mo. 
8 


in action-of a2befo2 his fre, aithonght be 
iq ox x —— 14 Joc, 


to make 
and delp the @herif | ; 
to go 
lyes. 


Crouch ag 


e C. B. ta 

the C. 
4 —ů— 1 
| a wit Any ane 1 
ont EI age 10 
— — op — x. 
— the Par ment 
— — errour 
and 


| nf er l 
| the party pꝛays a ſcice ſac, 
| a0 
> 
1 den ved oz the delay. And in our caſe 


— — — 


Argoll e 7 5 Cally 20 Sir 5 © 
Cheyney, * VVill, Fiſh. 5 


„ —_ 


Argoll againſt Cheyney, 


ration p20v0d, ve, 2 Rep. 57 a, Dyer 143 a. 


Lo - 6 


Rt . Cally ageiniFSir William Fiſh, 


'7 Pon evidence. The caſe was thus, F. had th2ee ſeveral cloſes I @r::4: + ++ 74, 
table, 2d paſture, 3d meadow, B. pzetends a Right to all, ano 137. 
enters, und makes a leaſe ot al to try title, The ſervants of A. with 
carts about their Palkers buſineſs enter in one of the cloſes, And bythe 
Court that is an Ejeament of all: Although there be not any pꝛool of 
the Command by their aſter, 


Heene againſt Warden. 


] avgement toꝛ ideo conceſſum, fo2 conſideratum was revers'd toꝭ that !n!7.H.z 3. Fc 
trronr, And fo alſo M. 2 Car. B. R. rot. 231. Cooper againft Willi- K . 554 
ans, Judgement re bers d becauſe ot the wo ꝛd conceſſum. ; 


Marſhall ag ainf Allen, 


A N action upon the caſe was bzought tos wozbs, He is a baſe broken 
raſcal, and hath broken twice, and I will make him break the third 
time. And iſſue is ſoyn d upon not guilty ; and it was found fo? the 
and now mov'd in arreſt of Judgement: that it is not aciona- 
(vit.) He bach broken ewice ; yet at that time he might be a ſufficient | 
Merchant as others. And. I will make him break, &c: is but a thzeatni 
&. But by Juſtice Jones otherwiſe ft hav been, {f be had aſd, He wf 
break the third time, And a day was given to ſhew cauſe why Judge - 
ment ſhould not be reverſed, - 


- 
i. Ml. * N 


78 Clutleton again : 1 * A inſt 
Hutton. Alden,&c. 


Court: And as wel the Þ 
claimed by pzeſcrtption : and an action upon the caſe lies ſo it at 
mon Law, ve. Litt. 121, 132+ 


Bellamy agai»# Alden. 


ee D2dinary, and a Creditoz of 
ve inteſtate takes exception to it, and averr'd tat th the Adminifratoz 
not paid ſo much: and the 23 pzoved payment by one 
— and fo2 default of bettet pzoof, —— And a 
pꝛohibition was awarded. Becauſe the — — 
1 — — ap pt ene 2 admint- 
an Jnterrogatozy to a eſs ought _ -accompt 
* Foz the Crenitozo may . — — the Common 
and ent 92 payment tryed, and 
there one witneſs ud futfice + 14 E. 3. Bec. 91, — — 
ſhall not have an account againſt his Companton, 


Dixon g Iames, 
AB eſcape was bzought againſt the Baply of a Franchiſe ; and the 
Plaintiff counts of a Recovery in the Common bench, by an at- 
tachment of pzivilege in the Common bench. And now errour was 


b: ought in the Kings bench. 

1. Becauſe he had not ſhe wed, that the Plaintiffe was an Officer 
By the Court, That the Sheriff noz Bayly ſhall not take advantage 
fo2 that errour, 

2. He had counted that the Baply had arreſted the party ; and detein'd 
him ex cauſa p ædicta, from ſuch a dap until ſuch a dap, in which he eſca- 
ped. And he does not ſay, that the Bayly 
v hich the Sheriff had made to the Bayly. 
ed, Becauſe ex cauſa pt ædicta ſuppipes that. o he cannot be intended 
to be arreſted fo; other cauſe, And Judgement afrar'y, 


Awdleys Caie. 


E had the grant of Tawnclarkſhip in reverſion , and 
Hives, ans one joy was ee to that office, and 
reſtitution: And it was ſais that the Kings Bench bath 
all ſuch cauſes, and one Boſtons caſe was vonch'n, B. was cleced to be 
Aiverman upon parpoſe to ouſt bis of an Office of Tunis, deca 
they are tncompatible offices in one perſon : And — 
— — — — 


1 — —. 


— — 


3 
pw rea 


Serin g Randall. 


null. tulem fec,\ordimem , and the Plaintiff dad 
thoDefendanrt, Otherwtſe tt had 


10 9 "TIT" a * + 4 © 
bronght again A. as Crecuto2 to Samuel Ba- 
-- The Defendir vim, &c. et dixir 


mention is made in the barre. Bat by the 
And by Doderidge. It and wife bzing an adton or 


ſpaſle of battery, de bote fais aſporratis; that is god, pro reddendo 


brf.be 
f have an action againſt the 


T% » 4 45% ' 7 , p» vo ” «- 80 
Condition ot an Obligation tuns to pay 10d, wu fo2 th keep» „, t we 
— — — — «2701.11. 


Iutr. T. t. c. 
8. K. vet. 113. 


_—_— — 
— — 


Luther againſf 7 FChallonezagaint 
Holland. BY Hobbg, &c. 
mice of twelve pence only extends to the gloves, 


te tender to the hett apparent 
alfve, and then it is not 


the 

not be ſupylyed by a ſubſequent Reeo2d. Bat otherwiſe 
—— —́——ẽ dierdeb 
of the feoffees : and after that certificate had been t turn d as now it is: 


There it ſhould have been gas ehough by all the Juſtices, and by 
Counſel, But by Jones that is ayueu alſo, Foz the return was ſecund, 
e 10 Jour) 17 | 

of Chancery, wha had power to take an oath. 
nihil cap, per brev. And the reaſon was, becauſe he does 
Cha , becauſe they were Pzicfts and Clergy men 
And that Tas the reaſon that the Lozd Chancelloz hav the 


form, conditionis,ve. 2 H. 4. 
action was bought upon 5 Eliz fo2 
the Oath was in Court, By Whiclock, They were 


IJ Ve Plaintiff in a replevin had Judgement , and a wit of : 
damages in the Common The dant b2ou 
then the wꝛit of enquiry is return d in the Common Bench: 
ment there given of tho damages ;- 

mon bench, that he might pzaceed to execution foz the 
awarded that de might pzoceen. Mr. Browne ſain, that this ts 
npon errour- upon an interlocuts2y 
Court, wh: ts ertout is bzought, fo2 a rule to 
Court, notwithſtanding the errout bzoaght. ve, Dy. 33. 
Eliz, 33. 11 H. 4. 49. 8 H,7;10, 


Daniell againſt Upton. 


de tiles land do his wife to diſpoſe at ber wilt and pleaſure, 
1 22, 7c > > ir to which of his ſons he pleaſerh 57 u dies. The wite takes 
. 516  busband; Any by Indenturs; reciting the veviſe, and 
covertaro , ” 


| 


T 


77 


&c, And by the 
Court adjudg'd , that tho wife had not dat u power; und that ſhe notwith= 
— — lo the ſon ts in by the 


Doviſoz, It was adjudg'din the time of Poph, Mho father 
to his two ſong, equally to be divided them, And 
youngeſt ſon hall have it fo2 lite, although that the eldeſt 
had kee in the other moyety, by diſtent ol the fee ; decauſs 
ofthe Deviſoꝛ ot the Cftate, 10 H. 7. 20, A. deviſes to B. 
> reverſion to C. in f& , upon condition that B. ſhall grant a 
| P. in t. And adſudg d that that is a god rent chavgs , 
N hin inthe re mauinder after the tap! determined. TEE 


: 
: 
: 


5 
7 
: 


1 2 
12 
71 


2 
8 


Ste wards 
Caſe, &c. 


81 


7 


up · 
dis ſuegeſtton 
the and it is found 
; and pet de coſts by th Statute 2 E. 6. ſo: fayler of 
p2ook within the 5 monetes. dy the Court adjudg d, that he ſhall 
not have it: Fo2 he hath ſurteoſt his time, to take advantage of that, an» 
he can never have a conſultation : Ergo, be ſhall net tave double coſts, 
Read the wozds of the Statute. 


Stewards C eſe. 


Paar p2efers his dill ten tithes of co:n, and alleges that time out of 
mind, oc, in that pariſh they have uso to altot th: tenth ſbock; where- 
upon 


ſuggeſts, That the pariſhioners and all thoſe who 
dave us'd only to ſet out the tenth ſheat fo: tithes, and 
© Tho Parſon mays a confultation, but it was deny d. 
And by the Court. : . 

1. That tho might ſus fo2 Modus Decimandi in tho Spiritual 
Court. »R. 3.3 a, Bat if the pariſhioner denies that, they ought to 
ſarceaſe, and a p2ohibition lies and that ſhall be tryed at the Common 


had 
had a 


Goodwin ag«inf Willoughby. 


an aCurplit. Tho Plaintif declares, That the busband of the 
an in mul computav. was indebted to him in 100 l. 
and that the husband had p:omts to pay it. But he died, and that 
— — — — — intended 
— bing to ton bear to ſus until Michaelmas: and in conſidera- 


tion of that, d to And the ine upon non aſſumpſit is 
1 of Judgement, F 


- Beeauſs it is not ſowen what the accompt was, c. But by the 

that is well enough, d cauſe it is the ſole inducement, and need not 

partie ulatiy | u ould be infinite, 

2. The fecond was, Becauſe it is not ſhetwy, that the ras 
A and therefoze not lyablo, Juſtice lones voucht 


d. lermin pzay'd Jn 2 the 

Defendant firſt made the requeſt to fo2be#>: ag 
And now a porempto2y day was given to the Defendant, xx. 
to de w taule why Judgement, c. ſhould not bo given, . 


Paſchal againf Warren, 


"] Ve 2vminiliratoz had Judgement apon an obligation cc. and the fd. 
miniTrato2 dies intoſtats. VB. his AvminiKrato? ſues a ſcire fac. up. 
en that Judgement. And 1 return d. hay eeme “! 

* LS. 


* 


32 


Markham gan 2 Vincent ayainſt 
Cobbe. 8 5 Beverlye, &c. 


Intr, T. 1 Ca, 


"(| ny, That if the Lefo2 cntors, and ſuſpends his rent, de 


p— G— 


and execution made upon it. And now tt was mov d upon the very mat 
could not hade exe- 
C. 


cution in ſuch a caſe, 4. Rep, 9, 
Markham gi Cobbe, 
H action of treſpas was bzonght foz bzeaking his honſe, and t aking 


and carrying away of 3000 l. of money in baggs, 
one A. were indicted fo that befoze 


ctpal, 
E 
victed of Felony, the had not any fo; mg 
the Statute 21 H.$. Jt ſeem d to Juſtice lones, that the action 

| lic, Bocauls ics longs to bs (vlony by the tervie, us enqueſt; andthe 
party ſhall not be avmitted now to make that treſpas. Tic. Coron. Stam 
i 100, Doderidge and Whirlock on the contrary; Betauſe an Indictment 


and 
of pzocurement is not ſufficient. Et ea de cauſa Judgement was 
[* fo2 the Plaintiff, | 


Vincent ag«inft Beverlye, . 


A iiverstheveed ton Frien, 
' remedie 02 ground of equity in this caſe. oi the deed 

condition 02 other limitation; andthe dees might be 

tovin to charge the heir abſolutely. That caſe was 
Hutton, H. 2. Car, And it was ſaid by Doderidge, and 


remedy in Equity fo2 it: ſoz it is contrary to the Law, 


Calf againſt Bingley, 


Reto ted in debt agaiaft A. and had a ſciri fac, againft Bi 
Bally, vho pleads that after the judgement A. 
in the - Erchequer-Chamber. And p 
his body in the Kings Bench, to; only a 
is remoted in cuſtod, Marefcalli ; And 
dies. Which matter he is put to averr per pais, And it was rul'd by 


1. That that averrment is naugbt, fo2 it ought to have 
Recozd. And lerman fad that hanging that ſuſpention of 


—  _—  — — — ——— 


Hodges cgi i, 5Sharp S 83 
Moor, c 3 Rolt, &c. 


ecution; The pꝛincipall cannot render himſelf, Foz then h+ cannot be in 
g | 


#4 by the. death of the ppincipal the Bayly is diſcharged. 
fac, 


Tones-if he had died betoze the return of the fin (ciri 
Hobbs, and ſodcaſiles Caſe, That death aſter a cap. acainſt 
| . a diſcharge ; And (0 
be Ciba d. 


Hodges gi Moor. 


He Defendant being Burges of Parliament, © :on9ht a letter from 
the Speaker of the Parliament to the Kings Berch to ſtay, c. And 
ken Thorp te Opener — 
* n 
toꝛ all ations againſt him, c. And it was held 
to have had a ſpetial ſuyer · ſedeas fo? every action. And 
ment anely p3iviledges the perſon of the Members ot it. 
the pzoccedings of th2 Kings Court. And ſo in the Caſe of 
againſt Wäelcot. That if A. had recovered againſt B. in two ſeve- , 
and had Judgment c. That B. might not have one audica qua- 
But he ought to have two ſeveral waits. 


U 


22556 
1 


0 
S 
2 


ö 


3 


Sharp ag«in/{ Role, 


Sharp that it be e would deliver certain Garestotie 

would pay foz them, By the 
ſhall be intended payment to the Pigintiff, But yet the Be- 
to have been certain. But in our Caſe it was well enough, 
o. 2B. 4,21. Plowd, 149, An aſſumpſit without ſhe wing to 


attuned modo et for ma, u ttt out ſaying to whom, pet it is good. 
and ſo it was adjudg'd, N | 
Cowlin ag v Cook, 


ad ion the Caſe the Plaintiff declares, that wherea 
IS was obliged to bim in 100 l. and that he intended 8 


of th: monep afo2eſaid , and not ſuc him upon that obligatt- 
of de would pay hin, and aſſum d upon that. Mt. Lictle- 
t it ia nat n god conſideration ; Fon he may fozbear aud 
a dap only, c. 36 19 lac, Kebbs Caſe, A Leaſ: at will 
contidergtion . fo the Lefſoz map determine it pzeſently. 
Caurt Caſe , it is a good coaſideration. F093 the deter - 
intended during all the lite time of th: Obligee ; and that if 
ſooner, ,upou that „ an action upon the caſe 
it was tule d in one Barkehams Caſe. But if it had been 

uculum temporis, that had not been a gad conſlocration 
putting a certain time, 


Weaver againſt Felton ; 


: 


F* 
R 
E 


- 


8 
Z 


Ar 
= 
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F 


ix 
TE 


; 


17 
: 


: 


and other Pꝛelldents are, That the Court ex officio may award, a certi- 


orari 


84 Haman auf 5 Surrey againſe 
VVirchbowe, 5 2 Piggot. 


orari ad informand, conſcientiam : and that which is certified ſhall be an- 
nexedjto to the Recozd, and is called a Rider. roll ve. 22 E. 4, 46, a, 28. 
H 6, 10, Dyet 32 . b. 9. E. 4. 32. b. And note in Chapmane caſe the bitte. 
rence. It abimination; be alleg'd, in a thing collaterall 


tinue only, where the firſt action was in the de 
7.21, which reconciles many differences, 


Haman «g4inft Wirchbowe. 


trenthes in it, by 


And 


is nauoht , Becauſe a tenant 


no loꝛ the 
That the Detlaratton 
acaſe, And that was allowed by the C 


not have an aition in ſuch 
to good cauſe, | 2 


Surrey 4g4inſt Piggott, 


Ol Be caſe was in cf: a thus: A. tete d ot wh, acre, 
I donde, with the Curtilage and Yop-pard, and in the Curtflage 
endo 2 d came and 
thy | pond, Kee of the 
5 N 
and 8. an action And the queffion 
ontty of polefolon on, the wa * | 
r And avjavg'y, 
extina. * 5 
1, V cauſe it is a thing of neceſsity by the continual 


land, 14 H.7, 7. And Barkeſdale cited the caſe of M. 6, Jac, B. R. 
tween Challoner and Moore. That an E jectione firm, does not lye of 
a watercourſe, betauſe it is a thing flnent and current, and fo 


pipe thzough Whirezcre running to her houſe, and 
and then cuts and ſtops the pipes, There ſuch a 1 
Bet auſe of the intent of the owner detlar d, and the thing d 
a continuance in the poſſeſsfon of the party himſelf, 
alſo agreed, that the Fence is exinguiſht by unity ; 
thing of neteſeity. And ſo the other Juſtices d. And by 
Juſtice, That it was adjudg*d acco2vingly im 3 lac. B. R. between 
and Prake, And Doder, alſo put acaſe was not 

a water _ and a ny oe ——— 17 own land, 
other of that land, yet the waterc remain foz the neceſgity 
And the F coffee cannot top it. r 1 
CY 


— _— a — 


Lewes ay * Dr. Chambers 3 
Whitton. 2 Ale, Kc, 


MO] LICE Bb 
| Lender 44% Whirton, b 


itron ſued Luce in the @pfritual Court oz a defamation , and 
had ſentence, L. app. als, and hanging the appeal comes a pardon, 
which relates to the offence, and pardons it, Then L. dcfers his _ 
Hes hadcofts tart tim: And now L. piayd a 
e — — which 
e off:nce, deen that caſe, after the 
Rh — coſts ; but it was urged: the Su- 
Courts might tay coſts upon the detertion of the appeal : which 
{5am afence ater e - Butt was anſwered on the other ſive, 
_ [ag glen tt tho rv, f. a, when the offente it felt is 
pardon d. The wo2ds were, I hou art a Pander, to Str Henry Vaughan; 
And there was much debate if th v were agionab'e at Common Law 
yet it was agreed, That a Sute map be bꝛought fo2 them i the Spiritual 
Court. As foz calling one Whore, B. wd, o2/Drorkard, Bit otherwiſe 
11 he had ſaid That be was drunk fo2 then a pꝛohibitton lyes, 
3 rul'd in 6 lac. B. R. in the caſe of Cradock again Thomas ; 
was granted in a ſute (oz caltag ane Whoreſon. And 

in Weeks caſe, a p;ohivition in a ſute to; calling one Knave, | 


Dr, Lambes Caſe, 


was indicted foz Sorcery and Wiecbraft{ viz, * quod exercuit quiſ- 
2 n nt Wed ur f Wireerſ 

no word there that ſig- 
nitles Wii min ihe Iam. and therefoze naught, As an — 
ditment , murdered quendam bominern ipnocum Anghice |, 5 
That is not — pow ———— an apt and p2oper word foz 
witchcratt, as 4 R p. Tormentum, anglice a Gun is god enough ; Be- 
cauſe there ve other nns. Aad taz that the India ment 


— 


Hi 


> the Platutiff being a Tapio? to mako hin a ſuit of cloths, nd 
Homie to par him as much as he deſert'd len tbr ahh ade fen 
the neceſlartes thereof, c. The that he was an Infant 


at the time of the pꝛomiſe: — 5 gmt the Platatiff ; 
Dee out an atone cats — — * 
an Infant B ; 
$i and the ation was 4 


— wan I 
a caſe NI. 3, Jac, 
+ — 12 
; r tor . 2307 % 


— 1618 1. it. 7. ame nk.” 


— — CARE 


Intr, H 1, 
Cay. . K. vot 
315. 


Don and his wife, and their 


— — 


ablepeſently , andnon payment ad diem is well fon 1d foz the Plaintiff, 
and the iſſue is apded by r$ Eliz, of leofayles , And Judgement foz the 


& that caſe it was agreed by Doderidge and lame, That an Exctutt 
minore zcare, if he wafte the goods after the age of the Jinan 

ſhall be charg'd upon the ſpe 

155 


be 
wz 


ons ; becauſe he b o 


Merritons Caſe, 


le vetali alto. ve, 2 Rep, 36.2. . 
Rocheſter gi Keckhouſe, 


Pon a Parrfage betwern the on of K. 0 
was covenanted, that after the marriage, &c. T. thonld 
entertainment 


and d2ink , and during the life ol T. and to lfve 
the fon, and his wife 
T. 


rather. and olive where they pleaſe. — e vie, 
mw" 


wile takes a{econd Yugbiud ; The wild and T. bine and 


| Maſon and Bavy Sir Rich ard Lu- 27 

a2ainſt Dixon. cyes Cale &c, 
And now C. bzought Covenant upon the Indenture fo2 the lands and 
gods. Whiclock ſaid, tat that is a diſagreement within the covenant, be- 
cauſe it- came in licu of maintenance, Doderidge and lones on t e con- 
, Foz the riſagreement between te Father and Sor, in the life of 
the hav not been ſuſficient. But by the. Court, That T. oucht to 
und meat and d2ink;xc. to the wife and her iſſue by the firſt d, du⸗ 
ring the life of I. And Judgement was given actoʒ ding to the opin ion of 

ridge and lones, | . 


RY: Littleton, who mot'd divers exceptions to an Inquiſition ta- 
en by the Coꝛoner of Montgomery; and if was adiudg'd, that ſuch 

an Inquiſition ought to be upon view of the. body. But when a man 
downs himſcif, and the body cannot be found ; That cannot be found be- 
foze the Co2oner , bat the Juſtices of the Peace ought to inquire of that. 
As it was declat d fo; Law, I. 13. lac. B. R. 8 


Maſon and Bavy ge Dixon, 


TV. Sherif arreſts A, upon a latitat at the ſute of B. A, eſtapes, B. ._ 
2 makes exccuto2s and dies; And they bziag an eſcape. And it vas „ „ „ 
doubted if it lies. Becauſe a latitat is only as a mean pꝛoteſſe, and is . 
not an execution, in which caſe the party hath not other temedy: and the 
Court was divided in opinton. Hide and lones, that it does lye, Dode- 
ridge and Whitlock that it does not. 5 Rep, 27,  Trover by an Crecus 
2 oct 2 37. 34. Eliz. C. B. rot. 06. 

Biſhop i quare impedic by an executoz fo2 diffur- 
rat P 
the Exetuteꝝ ſhall have the aun. where the thing it ſelf is to be recove, 
ted: but not where damages only are to be recover'd, | 


g een 1 15 Sir Richard Lucyes Caſe, 


HF was indicted fo2 not repairing of an high way, And by Serjcant ls, . 1. Car. 
Thinne an exception was taken,becauſe h is miles et barronerrus, and 
is not named Barronet ta the indictment, and Þr. Hulborn ſato it was 
in the Common Bench; That in an acton bꝛought acainft a Bar 
ronet, he onght to be nam'd Barronet, and it is aclauſe that tney yall 
be impleaded c. by ſuch name in their pattent. And the indictment a- 
dove was guaſh d, Becauſe tt is not ſhewd of what place hit Richard Lucy 

. Wood n Witherick, 

He Plaintiff declates upon an aſumpſit , upon an inſi mul compuray, - 
Tr e 


foz neteſlartes: and agreed by Court , that 
. 4 . a 


* 


fity of the things is not r-quiſite to be given in evidence, but only the ac- 
compt; And our Caſe the action will not lye, But by 

„ and ſo it was avjudged, M. 19. lac, B. R. Ster- 
i avainft Holiday; And the reaſon was becauſe an Infant may be an 


* 


9 
- o 


— C.. a 


"Has Tharsby againft _—_ Sherwoods 
and Sands. *: Cale, &c. 


Tharsby againff Warn and Sands. 


»r 7. 2. car, . Bzonght an action of treſpaſs t. 6. Car againſt W. ands$, fo ta- 
— — 1;8 of his gods, K. they june the taking of them by authozi- 
ty of a Commiſsion of 


was in the time of King Iames, Foz the Commiſgion 
death of the King, And note well the clauſe in the Stat. K 
tended in the time of the King that granted the Commilsion, 
rule was given fo? j ; 


„ F02 conſideration pzomiſed to make to M. an aſſurance of 
Wh. acre, bnt afterwards he refuſes to make it; and M. ſues him to 
make it, in the Court of requeſt, And there was now mot d foz a pꝛohi- 
bition , becauſe . might have an aafon foz that at the Common-law, 
But not allowed. Foz by the Court, He cannot ſue at Common- 
Law to aſſure Wü. acre, the thing tt ſelf. to recover of the damages 


d; B:cauſe it appear d in the bill, that the 
perſen excommunicate 


Py Bee. Jntant lzenght on dypert feat by his Guardian : and 
——ĩ 1 8 — 728 
Court, Lhat cannot be in an appeal, av we. tofll not make net 


Laus. So the Guardian was demanved, und de came not, by which 
be loſt his appeal. 


. Sherwoods Caſe, 


A 29ion of treſpaſs was bzought, fo2 taking df a load of Fetches. The 

Deſcendant ſaid, that they did grow in Wh, and Bl, acre, and fo Bl. 
acre conveys his title from A. and fo2 Wh, acre from Pots, and Dame 
Urſula tis wife, and that he by thefr Commaridement, qc, and it was 
rul'd by the Court. 3 | 

1. That it is not a good exception to the batte, that the wife of Potts 
was called Lavy, but otherwiſe in a watt. 

2. That the commandement ſhall be taken reddendo ſingula ſingulis, 

. It was tul d to be a good exception, beeauſe the Defendant hav not 
averd quantum creſcebat in Wh, acre, and quant. in Bl, acte, and fo2 that 
the plea was ii Bat in our caſe the Defendant had demurx'd upon the 
replication of the Plaintiff, which was ill. And fo it was of purpoſs as it 


ſeem'd in policy. 
Kitely agwinff Haynes, 


| 7.00, Hua pon clo b fury | 


J. K. ret. 4837, 


was mot d in arteſt of 
D at ee ate nem 


Bellamy 3 Good g/, 1 89 
Balchrop. Lawrence, &c: 


— — — —_ > Eo ꝓAä¹4ũ4.¼⁊ 


NID SANE —— and had a c29. and 

the Sheriff his fee, and aclivers tim the cap and ſbe wos hin B. 
and turns himſelfabout, and ſaid | cannot ſee bim; und at- 
terwards returns a Non eſt invent. And upon aiſl datit made of it, how 
ft was done ; The Sheriff was temov d, and a ncw one made: an at- 
tachment was granted againſt him, becauſe the contempt was made du- 


Beilamy ag Balthrop. 


ring dis Office, 
BSA — the Defendant in Trover En ifs by ppg 
Leaſe tithes,xc. e mmopꝛiato: a pear, T: K. 105, 179, 
void without deen Drherwile if it de by leaſe of the tithes of a 
pear by the Parſon himfeif, And that ſo it was rul'd 20 lac, B. R. Benocc 


af«inft Spell 


Good againſt Lawrence, 
Er te Beeauſe the Judgement in the inferiour Court lar, 1 co. 


was ſo entred. Ideo ad petitionem querent. cenfiderat. ad judicat. & 5. K. f. 119. 

By Court, quod quer. recup. damna, &c, taxed by the Jury, nec 

F 

a 1 the adjudicar & aſſeſl. 

2 —— — 
petitio urrent. 

9 6 1 place. So Judgement was 


7 | Dr. Cademan againſf Grenda n, 


„bend an ation of tratyns amen G. who piears the Statute of 5 uo, T. 4. 
Cie. of Recuſaney: That it any-popiſh Recaſant be — — 
be taken in Law as an ercommunicate. p rſon ; And a- 


1. 
fo that if it bad. | Court tnow w 
- ane . to wham to * 


de 
1 Ste a pobſdition was awarded, upon the 23 H. g. Becauſe the par- 
Nesse och: Divcoe. " Am now a conſultation ws 
* 3 pꝛa 


* 
" 


| 52ay'd becauſe the inferiour Court had remitted that canſe to the Arches, 
and their Juriſdiction alſo, n Foxit 
ought to be pleaded nenen 


' Ganton ge Ganeon, 


#192 Th 
i — 


1 


* \ 75 
II. M 2 g 
. X. wes 


Halſells Caſe, 


Nes ges de agen tuo, See e J by 
Mich, Term, and afterwards the other is and he 

in Hill, Term: And it was pay d that the of dick, Seer 
— — — and put upon the Me of Hill, term 


— — 2 

in ſeveral 2 8 
the courſt of the Court. And it was tul d that it be done 
ein tothe aſe is bn cute. 75 21 f 
Laycoc and his wife 4 3 0 


e Count tbat have ſacd a lat. againſt one Willmort 
Tye f they at it was en apo, 


; Foz 


may” ye”! 
238, 239. 278. But the 
nder Shefiff is not an Officer 


fo2 conſanguinity to the Sherif; 
now (rs in eto of his nee) aue ie da u o 


eee 


"Clapharn 1 _ Nee 
Middlet on. 3 Warner, &c, 


— — — — — —— — — — 


Chapham verſur Middleton. 


A Þ action of Treſpails was biene quate teas divetſas ( anplice ) ines 37 e. 
Earthen ) ipfins querentis cepi t. And mot*dthat it is naught . K. 64 
opinion Court 


— Artv (0 wagt of the As 5 Rep, 34, 
wan doubt quire pitets ſuos cepit, witheit he wing the number, 
oz uf What metre — ughe 18 


ter th 


# ++ 


his 
becadfe he map wetl 


. n underffand the ſif- 

| 1 ve, $887, 36, Dyer. 224, Kellw. 154 
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Int. T. 3. Cit. 


B. A. 701.913. 
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Alderman N 8 5 agaiuſt 
Caſe of Oxford. 


dinar ry depzive the Pr. of a lay Hoſpital , fo2 there he is not a UAiſitoz , 
noz is it viſitable by him. But other wile of a Spiritual Hoſpital, 


Alderman Harris's Caſe of 8 


E was depos'd Alderman-thip ton ſcandalons wozds ot Pr. D 
3 —ů— ent — — (A) 
or is a baſe fellow. And B. admoniſhes him of 
H. ſaid again, the Maior is a baſe, fellow and —— — — 
appears upon the return of the wzit of reſtitution; But hotoze that ant 
tachment had iſſued againſt the Paioz of Oxford fo2 not returning that, 
and affidavit made of it, and a fine of 5 un. ** N 
caſe it was agreed by the Court, 


— — 
* ” 

2 That the. 1a dt of reflitution was well enough, although that in it there is 
not expꝛeſt any particularpzejudice that theAlverman had ſuffered by that 
depoſal ; N moze than incaſe of an infranchiſement. 11 Rep, 93. a 


333. 

3. That the attachment was well granted, without alias 03 
cauſe it iſſued out of that Court, But by lones otherwiſe it had If i 
had been a reſtitution a yarved out of the Chancery, But foz the mat- 
tex in Law, it was adjourned ; Foz a grand —— oy 2 


Baron, — — — 
4 er Kater ve, and ton that o ente he 
of bs oflnce, 


ſpecial action upon the Caſe, and recoverd res 
ft is derogation — 6. 


falſe return, the party may 
when he was admitted to the 
a returry upon, au other particular oath; 

Gajop'of Qovence, 4 9 = 


. LY 


« 
- 


3 3 . 
. S 3: 177 Gn at 


rojtare; pet it 16 no dileifin tothe Lo2d, 
2, ThatJhe u eaſe t5not-void but votdable,and may be a 
ance And J22ement foz the Leſſee fo2 years, And 


Harvey againſt —7 Dicker againſt ; 93 


George Reynolds Molland, &c. 
W s Rep. 44- * N > ant B iu en 
. arveyegeieft Sir George Reynolds.” 4) 11147 | 
* Ty 19 R118 


70 ape, ann counts that he havrecovered.xc, „„ é 
ö Lond A ns n in execution dent. bnd. und that from . 1 
thence he ————— —ͤ6ö— almnkes, 
. — was Keeper. Ansthat h, xc, had ſuffered him to 
goat large ola c. The Defendant confelſce, qc, and ſaid, that he 
Aba OE arbor ů—— ry to his will; and _ apor 
tetaken A. Cin) 18 dayof May, befoze the 
— — res atter the — 
had, yet it was befoze any p::a pleaded, And by the 


Courtt is lound Foꝛ it ſhall be miſchie vous 
E e 


As teparation of wafte,befoze the Writ 
Mio thete needs 


ad menen 


e by we orden ai the Court: fes another may have 
eres re : - © Scome fan Knight, 


"I 


+ derten es dta fuburttsfon to an Arditrament by an Infant be, 3 

0 fo; then an Obligation made. by bim, — 
„. i alfo void. ve. $ E. 4. K. and 23, 19 B. 
ane 35... Nby ſaid it was'only voybable, 13 H. 4. 13. 10H, 6. 


14. An pinion of the Court was, that the Infant might waive 
it be during dis mt- 
makes any note, which amounts to an 


| + But 
that ſhall bind dim; — at ther an Infant cannot 
opp by turn eraſe be . make a warrant, Alſo by the 
Court,” to pay, ec. to any of the parties one 
part is god. 1 0 by * 
. 
e by | Beans and Kifinapcnf Akin. 


” rp ap he 
| .caſe of commend, wes thus, Dr, Thorburye ; 1 
was choſen/Biſbop of Limbrick in Ireland. Bat » + NES 
pots tay chm rv de obteined a Patent, with large 
wo zds non 6bſtante retinere valeatar commend, The ſaid Deanerye , c. 


And 


| — 
5 invicey lor not repairing 
nn. pork 


= 
8 


agoinſt Aſciuth, 


— RET denote of England, and is now 
Eoglaod by ſubo3dinacy, 
Oto wel 45 B.3- +9b, Content aver the Szoal Soahel 


deſtier, &c, 
1. Noy — at barr, and ſo ated the — — 
themſel ves, a a comme ate Dean by s ted nere 
confirma Leaſe made by the Bibop las it is agreed, that a 
by recipete id commend. cannot confirm bocauſe he is 
d vs, Note 19. H. 6. 18. 1 H. 4420-97 H. 845, 
ry ſhall be ſued by that name, and by ſach a commend. 
— 4 — 
make a Depat 


not be a new conſecration And — atten ec tot, 2 — 
Biſhop of Sp res was choſen Biſhop alſent 

Pope, and that he came to Trevers, and hers bind another in poſſeſston, 
 —  —— 


by 
den who argued on the contrary, voucht. M. 4. Jac, 
lile mane a L eaſe to the 
chequer totake it, Aud the Den and Chapter tt 
the intolment of tt. And pct adjudged good, That Cale mi 
Cattle of Horne. | 
Firſt," Who Judges argued tu dates: and roſolv'd that a) Commen- 
dams are diſpenſations, And that ceſgion comment'd by the Canon and 
9 — u King map diſpence with that Canon, H, 
Pp, map 11. 7 
12 Foz the Pope might, and now bythe Statute ar t. 8. that power is 


—— SN ran 
= That That viſpontction, after elecionts the be Wiſherich 2 


—— — 


Alcock Ls 8 againſt 95 
Blowheld, Lyrius, &c. 

foze conſecration, tc. and allo the diſpenſation, after election to the ſecond 

Bilhop2 ick, and befoze the copff! „ts good enough in both Caſes, 

and he remains a good Dean to confirm, c. And afterwards the 

Judgement in the Calc, being an action of treſpaſs, was givers acc02- 


. were Donatides by the King; rtill the thme of 
Wili: Rufus, and ſo untfUl the time of King lohn. Read foz that the Yiſto- 


ry of Eadigerus 


Alcock again Blow field. 


0 . had recover'd 501; againſt M. and then B. promis d, that it A, . P. 3. ce. 
would ſoꝛbeat execution of it, that he would pay to him 50 l. at Mid- 13. 
ſummer next, 02 100 l. after, if it 


— — There a 
licet ſ#pius requiſ. ſuffice ; Becauſe there was a duty befoze , and 
without the pzomiſe. But in the caſe of anEftranger it is audum pactum, 
and no conſideration until 


. upon 
ex · ſtic, o iofimul computaver. becauſe that is only an Induce- 
ment, 5 H. 7. 1. 21 Kl. 7. 15.9 E 4. 41. 


when the money Keel of the ſhip, and the ſhip | 
the papment of it ; it de not paid at the time, c. that he that lends 
the e the Ship, And that was 


cuſtome be all. And 


4; 


288 


— — . 
3 8 — 


„ P. a2 1c, 
.. 105,62, 


Int. M. 1. Car. ] H Errour, upon a Judgement inthe Courts Lanceſton u Corte; 


. &. rot. 471. 
161. 


Ian. F. 2 c. 


B.. 01. 383. 


Surrey ren Coles, | 
T 


gainſt Barrer. A. leaſes foz © pear, and fofrom year to 
foz that ſo long as the Leſſee ſhall enjo 

the firſt pear dies, his ER 
ged that he ſhall be charg'd foz the rent, 

112, Hill againſt Ti. The husbany leaſes fo; pears, 
yearly, during — 
cuſtom had that land as Frankbank, and 
W ocron againſt —— ey traſes fo2 penny es Aur a 
rent to the tretutoꝛs and ; any dds beir 8. 


Croſimin agwe# Hume, 


Errour aſsign'd, becauſe the venice fac. was. de viceneto de Lanceſton, 
where it ounht to ha be been of Lanceſt. Foz their juriſpicaion does not ex- 
tend but to the viilage of L. ve, 5H; 5, Chat a ſupetiont Court-hath a ſu- 
perint:ndency, and may award a venire fac. de viceneto. But other:#ſe 
ofa particular Juriſdiction. There the ——— — 
ſo note the caſe. As adminiſtration by the Infertour ky yon 
there are . n⁰αο 2at'S, | 


Wood -g, Brooke, 


an a&ion upon eaſe, thoplaintif verlarts to 17 |. damages, and 
—— ment given o 151, 10. — by 
Court. And now that Judgment as re vc red. Becaufe 
— entrnets rm to iſſue a wit of . of —— 
mares, Otherwiſe whers rho vente bg e, 6s 05 


1417, 5 d. 
N Ote bythe Conrtmpon an Arbleramont, The The ieferwant ſhall be on- 
led of waging his Law, Kelle: 39, And the reaſon, a third 


perſon hath notice of it, But 1 H. 7. 25.8. is to the contrary, 
Thare againſt Foſſet, 
M, 3-Car, B:R, 


{ts juriſdiction, — to 
Ring. And St, Marcins at the time of the 


e F „ 
Ireland. Scrger, &c, 
| vierge and jurſovicion , ayd.at the 1 T4 
ehatio4remopeatejarlntion, „ 
* 1 9 e ” $410 a3 
— — quod vi et Armis, &c, not me, atv. 0.\ Co 


ſaping, Ec de : And as to the reſidue g. K rot. 132» 
2 CES Defendant vi et ar 


= * *** 
5 Mon ' | 


C's MP — 05 
Sams d eee 


02 Cnr, . r. e. 8. 
e — 
it was nom mot d after 


I lame- * contra — Dom. 


verdia toꝛ 
dene, Bat had Len. An hagbien movd be 
unat terrt: K. Win they man 


CERES Cate, werb by Sorte- 


* 23 Th _— 


His Executoz 
it bas adjudg'd, aithough that the 
Juſtice Doderidge alſo atfir- 


— t Drake, 


1 I. 1 2 
= time of Lac. 

the Ding to % 

ved that the Abbots bol 
tbeiving bow, Foz 
and ; manner as the 
„ ergo he ought to 
aiſo ſuch a t lai m 
, and therefoze ſhall 
yea woke — of the 
w how he is moꝛe next of blad, ſoꝛ en- 


be tric, VE, 11. Ne 7 72 
— E. 4 G. a. — gt 


Vo 


98 Plummer 
Webb. 
de ought to thew the bereit, oc; 26 H. 8, x. 7 
2. Be Lr hath made, exc, r And by 
Kubbard chicf Juſtice, that — a diſcharge of 
not won, 


t Dae, ellien #4 


tithes, D 6 abt C5 e Us the Com- 
12 reg op ak wn the land of 4. 


land to W. avid the 


4 — and P. an acjon oft 
adjudged that it does not lie. 
I. Becauſe it was not remov'd in convenient and reaſonable time, and 


the licence is determined by the leaſe to W. and P. at his | bound 


— —— 02 W, his lee did not fat hay, And ſo 
the damages comes to him by fault, 


— e Broade, | 
N. 16. U c 8,7; — $9200 hin her Peng 


nt tre wot bn ee ptr n 
— — und J. _ 


Sw » 


18 Jac. in F. - AP —————— — 

ch qucy Chan- mul computa v. when h Could be thereunto 

Kr. exp2efly alleg d a requeſt, and yet avjavg'y good, fo; 
due betoze the requeſt, and an action of debt lies lo 
bringfng of un aden (+a rent futfcient'; That way 8. 
of Judgement, amd pet Judgement was fo2 the 
wiſe it were if it had been to do acollateral 
ſent duty. As to ve/fver an Obliyation o an 
There he ought to ſhew a requeſt expꝛelly, with the 
tt is iſlaable, and a licet ſæpius tequiſi tus te not 


Preſtons caſe, 


+ No6ion upon the caſe by a Counſellour at Law foz theſe 

Vous Barreſter?, Thou a Barretters, thou call'd oo he for, Thou 
Wert r from the Bag, And Judgement to 
1 he woo pr From ee te 
noꝛ that he was put 
f-:14 ſt hath been adjude'd 


fidow ndilly (innuendo) an — 


5 
28 


I 
5 
45 


12 
+4 


” 
1 


4 | 
Z 
. 


— 


be over-fea. And 
earns 


| | vacated; and Heale 
that pana. 1 * | 
FONT A] "£3 
| „ 
knowing that Str. was mithin age, pʒocutes him to acknowledge P. 41. F. 
recogniſance foz — _— eg dics, and his wife ; 
| ; + was one hundzed pound, c. 
was voucht foz a yet of the Court 


* 


Sir Edward Meredith agaiaſt b's tenants, 
'»Þ 43 3: 15 | 


02 Copy holds of 
thep have not a joint and equal inter:K, ve. . E. 


tance in- which 
4. 2. © "1 | 


100 


— — 


H. 43- ELUN 


N. 43. 4. 
1 10 


chief Juſtices, 


gufly, be hall 
bave rh dnct oh gre SS EDS ITS 
ſbew, that the offence is excepted, ' "For ho roger: ex officio, ought to 


otice of the out oy of 
— 1 War eee £5 ns, 1 5 4 


e Stephey gef 1 1.5774 1 
am all 33673303 C00 + 45 py . B3C3: we 


F eat, and to-ave 1A? 
Deed of gift of certain barkits | 
and A. res — 


time taking and ſ 
Aud 


was repoſed in A. * . to pe hade the 
fied, . AK ah any 


# 3 Kit 1) W we 
17 TW 9 1 1 T7 


TY v 24 £26 whe 
may intoꝛm foz that perjury 
© Durens bange; 25 0 any other 


e. t: £03 9) 5 * 


c Kön 577 
- 14d of 6.6 110 | $954 qQ” +2: n 8 5 11 
Norte, that in that termit was ditorat', that ifone erhibite 4 bill o 


neral ß. eee 107 650 ee, | 
- ay orFt \ 4.30 291% 4 60% 25.1 4 
Rye «g-iof Fullcumbe, * rn , 
Far — foy ese th wie vo 
— — — 
Court that fs a void marriage 


Comt that is a voi marriage'; Fo; eee, And — — 
— Canterbury, Do is Sony enen 
ans 1 1 | I 
| | 7 re amn 


— — Gare (tg ix 


Efo2ze m — — and 
9 rchbtſhops e ne I 


Belle again Stock wells 
Bullocke; 17 3 Cale,&c. 


And the Kiug wirhout a Parliament may make co conſtitutions fo; the go- 
— — and that ſuch a depʒi dation ex officio, wit hout 
good 
2; That the Statute 5 H. 5. cap. 4, is to be intended, when they p20- 
ceed upon bel, and not when ex officio, Read the Statute. 
3. When their Petition ſubſcrib d by a great number, with intimati- 
on, that it the King dentes their (ut e, that many thouſands of his ſubjects 
hall be diſcontented, That ts an offence finable, at e and is 


near to treaſon, by raiſing ſe dition by diſcontent, c. 
Bellew againſt Bullocke, 


Defendants — — — fo? a 
There every one 

Cr Leer per oanoe 5, 40 27 

rr | 


ons ; 
Combes the Defendane, 
the lawe day. 


——— That if be that waitega 2 omits a thing 


that was appointed to be put in, ty at is not Fozgery if the de vile 
dad bern to A. fo: Remainder to 8, in Fee, Aud that wiites 
the Wi ogeitothe.ESato fo; life 10.4. by which the Fee is pzeſently to 
9 oy 
G 14 Ons dong 
—— an 272 NY © Stockwells Caſe, 


G3 160219 287 8 61 WITT g 0 \ * . , 
was Deputy foy the Toyl, and was fined foz miſdemea- 
— — —— who delivered the opinion of all 

3 
Han no pern 03 dio Duty may take anything, without den 


— 
they cannot take wood 02 trees growing, witourthe content 
—— — — Freehold. 
— may take that which a man hath pz0vided fo2 his 
own of that whichis to be fold.the King thai! have the buying 
reaſonable p2ices, ve. 47 B. 3; 18. 11 H. 4. 28. Mag. Chart. cap, 21. 
— B. R. rot. 27. ſervants of the Parſhall pꝛeſented 
foz taking 12 carts fo3 to carry the Kings pyiſoners, where one would 
habe ſufficed. And they. bad levied to 10 Parks to; the redempti- 
on at their Tarts and hozſes; Foz which they were Committed to 
the parſbalſea, xc. 


U wt 


TY EET Doydige againſt Penkvell. 
3 Wvey £ 
P. was cenſur'd. toꝛ incerting the name ol a ſpecial Bayly, in a war- 
made with a blank by the Sheriff. And note, that in that caſe, 
. many tn. On — — 
with cofts againſt the Relato 


P22 fozgery of a Win ofone Brokenbutye, It was held by Popham, 44 */ 


H, 4 Zac, 


7. 9. fac. 


The Lord Scurton and? Stockwell « agtainfi 
Lord Mordant. 8 2 Nord, = 


The Lord Starton and Lord Mor dane. 


IJ Hey were bought to the bart now, —— contempt to the 
5 Novemb, 


when the Gunpowder treaſon was 2 2 — 
ce they were Panne 


their excuſes very frivolons, And st. was fined to 6000 6000 marks , 
Mor, to 1000 marks. - 


Stockwell «paint North. 


2 e een u. and toon 
of Oaolet and Bayl 

vho ſold them; But he himſelf bad 

that , fo2 it is contrary to 4 H. 4. 
that is a cozruption, and a great 


ſuch ſale of offices is malum in — 
Sir Thomas Palmers Caſe 


firft ſon of the ſaid F. and ſo to the 8th ſon, xc. the 
befrs of Sr. Tho. Palmer. tt Tho. is attainted of 
foze the birth of any ſon to F. That the Sons bozn after 
barr*d by that Attainder. And the King ſhall have the Fee 
of all the remainders limited to the ſons not yet don. 


J. was Plaintifinanacion again F. makes guet of the 

and it to ſome of the Juro2s beto e their appearance fo; 
{\Mrnafon. And the "tiff after evidence was non-ſated ; and (oz 
no reſolved by the _ , and the 2 


H. erbfbito a Bil fey fi 9heg of u Unt agute® Tarvil, — 
hearing. Ye relinquiſhes the fozgery, and inſiſts upon u , 
between them to dꝛaw the party to — — And by the Court 
2 nt es nn 

fozgerp, — IEG 
remiy with the practice, And row 
fined 200 l. tothe King, and ſeveral 
bed 1 ——— — that 
petent Judge) at the Common Lawy. 4 rey. eb: vir from 
was the firſt pzeſident foz damages, fo2 a — bil 


— — — —ñ—ß 


Hinde againſt 1 SM 103 


Mankeid. 


Stravvd &c. 


Hind 4ga5n## Manfield. 


Was Fin'd to two band; ed pound , foz diverting part of the >. ;.. 7 
River of 1 hames . by which he w:akned the Current of tue Rtver 
to carry Barges, . towards London and other houſes of the King upon 
that River, And ſach a thing cannot be done without an ad quod damp- 
Becauſe that River is as an | ig) way. And 


Seele patent of the King , loz to do luch a thing, 
Whianel agu Stroud. 


, exhibited dis bill againſt St. foz a miſdeme 2:19:17 in his officc 


Breerton and Townſend upon 
a ſpecial day. 


ed Beer Wy bother and Sir Henry n 1 
and Wit rr. 4 ada 


— — x. the Dcſendants but Sit 

— —— were 2 And the Court aſſeſt and 

gave 3000 ten damages, to one gerron the Relatoz, whoſe wife * 
was diſinherfted, xc. And in that caſe theſe tee points were mov'd and 


That pꝛoceſs ſhall ine ont of that Court to the Sheriff to levy 
2 — upon the Goods and Lands 
were there voucht fo2 that 
Sherley, H. 10. H. 8, Brad- 
now decreed that Pꝛoce ſſe ſhall 
_ the Sheri to levy the thꝛer thouſand pound upon the Lands of 


r 

7 e e, Bacon 
1 of that Court, where — 
| is compute of the chteteſt Counſellors ot 


if the hysband ſhould 
in treſpaſs oꝛ in an adt- 


| {nconragement to Feme 


10 


e 
de party y be _ 4 N N — 
P2oceſg out of t re 
| ocoſſe ſha!l iſſue thence, But 
An this ant wer tothe P2eſt- 
the damages are part of the decree, and 


32 


7 


M, 1. Jet. 


104 4 


and others. 


Hawkins N 51 againſt Nagel 


* fireated into th: Exchequer, And allo by the Judgement, That the hus- 


band ſhall not anſwer foz the damages ofven againſt the wife. Becauſe 
abe, rm np rm landet 02 aſſumpũt by 
the Feme Covert, 


1 . 
ſtood in contempt,to in other Courts fame 
thing as cans, 1 and 
alſo againſt the ſame in this 
Court; until he had obey'd fo; 
all ſutes,fo2 any thing, againſt any other perſon, As the baron had utg d 
to be reaſonable; as well as oatlary, oz excommunication in other Courts 
are pleanable by any man, in many A Fortiori, fo; ——_— 
againſt him in the Þtgh Court of And nots, 


Hawkins g Harris, 
Atris was fin'd to 200 l. fo; practifing with the Paſo2 of Laskree in 


Cornwall to be unduly choſen to be a Burgeſle of 
alſocame in to the Common Yall, and fat there pon 
Patoz, And although h was eledev by the leſſer number 
the book any ſwoze himſelf ; and being a Juſtice of peace, 
content, and thꝛeatned in s Geftare and conntenance, 
den gave thefr voices againlf dm. | 


Day 47 4:»ft Beddingfield and others, 
DER paſt ON Cann ns 
V of painted glaſſe, a 
pel, inthe prih of ello — Thele 
were reſolved, 
x If an Inbabitant there, and bid Ance#025 tie unt of mind, 
to ſett there 
to bury there, that makes that 


us d to repair an Ile in a 


02 02 any other. Foz the het 
e 14. Foz they are, a1 
3 9 (* 5 


ſo if in an 


2 K. 


— — 


Oliver Se. Johns Tala, & ul. 4yain} 
. Wiſeman & io, 


Courts of Juſtice ; Becauſe a fozce in that caſe is not jutifiable, though 
_ mhisounvefence, 


Oliver dt. Johns Caſe, 


Bout Octob. 12, lac. A commilston los benevolence iued to to the 
village of Marleborough, foz to collec, c. And St, Iohn being re- 
K. 
9. 


quir'd to contribute, abſented himſelf, and wzit a letter to the Paioz, 
„ ena Magna cap. a 
and 25 F. Toy t it is contrary to the oat of the King at bis 
02anatton ; the of that was the thief reaſons urg d by 
Barons warrs, 4c. 


C 
H. 4. ru an. 
and to that purpoſe, And toz that being utg d to be near to treaſon, 


ed to 5000 l. But after his recantation he was 


he was 
p:clidents of fuch a Commiſston tt 


Bing gc. And now 
Note well that c. 


— 2 


poulton & al. = Wiſeman & alios, 


Alk 7 


of 

2. That 83 was a ſufffct- 

ent purchaſe within the 
3 That oe ets pars pots which is the yenalto of the Statate , 


. — 


—— the land tail 
3 Sar ap * Allo and 


9 and pꝛtvy to Srerd . ve etute hou of A* 
— — eee bone fide. 0 — that 


9 ee ee d bone : 
2 . 
— 5 have ſuch puniſhment as the Court of 
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„ befoze the Cove- 


Rang ef 


- 
* 


PO 2 A1 — 
WP} | tac tr: N 


— of the Fcofor , 
Kae ules. 
n ne 8 


Roy 7631 9 


7 50 9 


e Ne IT 
a1 1602 ib 1 1. 14 
621052727 i 22 | 1. an Woe, 


5 4 5128 2 11 12 


ER Fra 5 eee g 5 Ly 


1 | 


. F. A1. 5e, Mee 


| ; ev many me 
Jo2 1 


Sidesmen, and 
to hem fo2 to enquire as the 


274 *. by 

, — \% 
enn e de e to | 

* W been et unde idem N. F. quer, eee 


x7 


e 
: . : 
44 


Jennings Caſe, 


e 


ol I. S 


goods ol who 
7 00 vat inqut 
fo but only matter of 
toexcuſe ot mitigate the offence, ve N. B. 35, 5 Rep, 32, 


, 51 $40. hg 


MIR... 


— pn Wo. got bop: 
que hoc f wete rotten, And ilſue 
affirmatives. 4 H. 7. 13. 4. 1 H. 7. 9. b. c. 


wee, . 
debt toz rent arrear. Jt was reſolved that the fine 
IS | 


A. and B. was in by the fine at Common Law, Anvby 2 Hl. B. 
And that in 21 Eliz, it was adjudg'd atco2dingly upon a feoffment; 


ve. Dyer, 200, * 
Stanred age Laycock, 

JB an Aﬀemkic the Maki vocimrrs that the Defendant pzomiſed to 
ranee ns tall be neviſed, And that g. hav- deviſed i f. be anos 
by letter of Atturney to C. to make a ſurrender in the name of the De- 
fendant, &. tothe uſe of the Plaintiff, Andobiiges teh the 8 


. _ James Skidnes 125 
/ Loddington, agunſt Hulon &c. 


joying, c. And that he had tender d the letter of Atturney, xc. to the 

Defendant : and that he had retus'd to ſeal ff, And the iTue upon 
non aſſumpſic is found fo; the Plaintiff, And now mob iu arreſt 
of Judgement, that the Defendant had not ſhew'd if the Oliga⸗ 
tion was ſealed o: not, and that perhaps the Jury had ofven grea⸗ 
ter damages in regard of that. Yet by the Court it was adju>g d foz 
the Plaintiff. Fo? the Obligation ts not part of the aſſurance ; and that 
it is out of the referrence to B. and the not ſealing it, is not accomptible. 
And therefoze it hal not be intended that greater damages were in re- 


card of that, 


Nicholas ag 4inft Loddington. 


12 a reple vin, It was held by Fenner and Velverton, That the plca - 
det of an Atturnment (v.) that the tenant of the Francktene ment at- 
tourn'd is not good, without naming him. Foz perhaps the tenant oc the 
Francktenement ought not to attourn, as aſsignee of the tenant in Dow- 
er, 11 H. 4. 19. Crook atco2dingly, And if ie be joyn'd upon another 
point collateral, then ſuch a plcaver is well done, and Judgement 


Sir Iames Skidnes 4g «inf? Huſon, 


JF an Eftranger enters my cloſe, and cuts my tres, and carries them 
away. That I may have trover, although, that after the cutting, and 
I oAaoRR I could not claim tem, and no actual poſſeſs- 
on in me. 


Watt's Caſe, 


AS IAnmictment upon 8 H. 6. wanted ( illicice ) And it was ral'd to be 
good, Fo; diſſeiſivit impites as much. See a pzefident fu Lamberts 


Juſtice of peace, 155. 
Wink; worth againſt May. 


N acton of treſpas, foz a treſpas in Wh. acre, the Battals erpꝛeſt. 
Amo pon not gutty, the Jury found the Defendant guilty, quo- 
| ad medietatem acræ præ dictæ, without any certainty of which mot- 
ty, And pet reſolt'y, that the vervic is god in treſpas, Becauſe vama- 
only ſhall be recover'y, Bat otherwiſe it is in an Ejectione firm : 
there, there tobe a to make the erecution of it. 
And judgement tos the Plaintiff, : 5 9. 2. So in the Poyety of a 
Pannoz, ve. 1 E. 5, Jntyecaſe of a detinue. 


Andrews againft the Hundred o Lewkner, 


Ex an action upon the Statute of Hue and cry, vwon! a robbery, The 
Plainttf concludes contra form, Statuti, and refolv'd that it is good, 
and that ſhall referre tothe Statute 13 E. g, And that 27 Eliz, is but te 
ſcriai de, and fo; the better direction in ſucy, caics, 


IA Debt again Baron and Feme as Exetutrir, . they plead pay» 
{ment by the Teitatez, and upon iſſae it is found againſt them, and 
judgement quod recuperert debirum, de bons Teſtatoris, and the coſts and 
damages, xc, —— 5. 2 de bonis — 


— — 


— — — 


2 11 


—— — —— ͤ —ä—'ꝗ— 


And in Er tout it was held to be a good judgement ; although a F eme 
Covert cannot have goods in her own{right; Vet. de may have them as ex- 
etutrix. And ſo Judgement affirm d. 


— — 


late to the firſt day of the term. a 
full thing. 5, H, 5. 9. A. bzought a precipe againit B. foz Bl. acre, B. pur- 
chaſes Bl. acre, Now B. cannot non-tenure. Otherwiſe it 


Bi, acre had deſcended to B. hanging the aaton, 35, H. 6. 4. 41 E. 3. 


Fo8. b, 
Culcoe againſt Sharp, 


Leaſe was made witha condition to re-enter foz not repapring, x. 

the L-No2,4c. with the conſent of the Leſſee builds a new Barn upon 
part of the[Land; And the Leſſee takes a new Leaſe of the ſaid Barn, 
And refolvcd by the Court, in an e jectione firm, That by the new Leaſe , 
the Condition is ſupended. Foz ft cannot be appoztioned , and the new 
Leaſe isſuctendzed fo2 that part. 


| Gellyc againſt Clark, 


Pan comes to an Inne, and lodges there that night; and in the 
mozning he departs, aud ſayes to his hoſteſs : that he will return 
* 
were many hatts; And ed tha 
be fafe, Ye returns accopvingip ; Wat in the interim the hatts 
ſtollen, and judgement qoud querens nil cap, per bil, Betanſe he was 
not a gueſt at the time of the ſtealing : and the had not any 
02 not by the goods being there, But otherwiſe it had been of an Hozſe, 
Foz then the Hoſt hath a benefit foz the Fod, 


Brownlowe ag4inft the Executor of Ellin Littleton. 


had recoverered in Do ver againſt B. and damages from the death 
L. her Bus band. B b2ings crrour, and aſsigns errour, c. hanging 
which, L. dies, It vas reſolved upon ſearch of pzeſidents , that a ſc. fac, 
ſhall not iſſue againſt the ExecutozÞz the damages. there need not 
a new w2ſt of errour, Foꝛ that errour does not abate by the death of the 
Defendant in the errour; as our Caſe is, Otherwiſe it the Plaintiff had di⸗ 
ed. And as to the Land there needs not new errrour, Becauſe by the 
death of L. the Land belongs to B. o in P. 39. El. B. R. Williams a- 
gairſt Williams. In errour haought upon a Judgement in Dower , with 
Defendant in the w2it of errour dies. The Pigintiff 


I 


the damages, 
bꝛought a new errour ad c vobis reſidet, againſt the Erecnto; 
Who bꝛings a ert I ko; to have execution of the damages. And 


the party pleads, that there is errour hanging fo2 the damages, And by 
the Court , It the Plaintiff in the errour, had aſsign'd errour actoꝛ ding to 
the courſe of the Court, Chen the plea is good, But otherwiſe if he hath 
not aſsign'd errours. F02 the ſciri fac, fo2 the damages, is, fo to haſten 


dim to pzoceed cum effectu in the errour. : 
| Maur 


Maunſell ogainft 2 „ Fullers 
Orian. 8 Caſe, &c 


— — 


17 


Maunſel «g«i»f Orian, 


KN Habeas corpus was awarded to remove them, being inp2ifſon'd 
x not taking th oath ex oc, befoze the —.— RNSe 


F Ful lers caſe. 


was of Counſel in an habeas corpus with one Ladd, who was commit · 
"ted to iſon by the high Commiſsioners, fo; refuſing the oath ex offi - 
F. in his argument, —— things contrary 


a pohibttion and In 

—— ——— — emaen 
— lane, and of Counſei toꝛ his , with Ladd, And aſtet 
— bzought an babeas corpus, and in that Lees caſe was boncht, 
That L-being an Mimrmey attts ——— — 

was baylꝰ d. Becauſe of his neceſſary atten- 

om rp —— yy rt ob ene Cobras Jong 
—— EI And in that caſe it was agreed, That the high 
— may commit to pziſon, And Fuller now was tem 


Buck again(t Ws 
H. 5. lac, B. R. 


S apzodibition, The Defendant laid, that in Hornechurch in — 
| ite Chappri o Eaſe, (viz.) Rumford and Haveringe Chappels, an 
* 2 ri r to — 
and that in the time of H. 4. virtute licerar, 
—9——— And Rumford was pulled dotan , and e- 
— a moe convenient place within this pzecinit en That k 
. and fourteen foot bz6adcr, Noy, That 


does 

Wan patent. in general is not god. But the Patent ought 
to have been ten fa hæc verba, 02 p2oduc*'d in Court; by which the 
8 Foz a new Church cannot be erected without Let- 
patents, Betauſe it is a Sanctuary, Ve. 5. E. 3. 2G, 1 H. 7. 25+ and 
hep Edi Liſlees cafe, 


4 ons, haha crochayta enether. place, andlon- 

| ah <a Eg) 6. And that ſhall be taken ftric, Perkins 

7 F423, p be — Be⸗ 
ts pro 


and in ſuch a caſe a picaver, 
. — —.— And that 

toꝛ Church, appertains to the Sptritual Court, a 
not lite the caſe of a tenure, 4 Rep. 86. —— hare 
to a greater and no p2ofit 02 benefit accrews to the tenant, as ft 


docs to the p And Eaſter Term enſuing, a Conſultation was 


T2 1 


Sir Robert Millers 
Caſe. 


— ——_ 


Haris' 
( $ Caſe, ac. 


— 


— — 


Sir Robert Millers Caſe. 


judged by the Court, Chat a man cannot be pantſht by the Statute 
Rx 5 Eli. + 9, fo2 perjury in his own cauſe, as wager of Lam c. 
by that he ſhall be indicted at Common Law, and it cas tom⸗ 

manded to be ſvobſerv'd from hencefozth ; and that tt hath been lo adyud⸗ 


Led. 


Ste by the Court, that if a warrant of Atturney be entred in any 
term pendente placito, befoze Judgement, That that is good enough; 
and foz that, a certiorari to (earchinone term particularly is not 
good; But it ought to be general, Foz otherwiſe a Judgement may be 
evers'd without cauſe, : 


Haris's Caſe. 


E ſteals catteil, and ſells them at Coventry, fn an open Parket, and 
immediately he was appꝛehended by the Sheriffs of Coventry, and 
they ſciſed the money ; and afterwards the thief was atraign d 4 

at the ſute of the owner of the Cattel. And by the Court, the party 
dave refitution of the money; Notwithſtanding the words of 21 H. 8. 
The goods ſtollen, &c. And by Crooke; that it is uſttal at Ne gate. 


Horne gi Taylor, 

— wheteas T. had a wap over the cloſe of H, ind 14. fvip 
that cloſe, and leaves a wap in another place of that cloſe, within 

t he ſame cloſe ; that yet T; may well juſtifie to goe, where the anticnt 


way was: and is not bound to go in the wap that is unplow'd : and acto4- 
dingly it was adjudged, M. 6 lac, Horne again ſt Woodlacke, 


Mary Palmer gu Anthony Harley, 


In Ejectione firm, The caſe was thus, Leſſee foz years dies Inte- 
» adminiſtration is granted to A, and P. A by Jndenture grants 
that fo2 3 years to P. the Plaintiff, who now b2ought the action in her own 
name. And upon that the Evidence being mov d fo: the Detendant, the 
Counfel of the Defendant offer'd voluntarily to have it ſo ſpecially found ; 
But the Court delivered no opintou. But the verdia paſt againſt the 
Plaintiff upon another point. 


Sturgion agairf Dorothy Painter. 


12 206.C Artitles agreev 
upon c. Imprimis, A.doth demiſe his cloſe to S. to ba i fop 40 pedrs, 
and a tent reſerv'd; with a clauſe of diſtreſſe, c. In „u. 
And afterwards there was witten in the ſame paper, a Memorand. 


thele articles are to be o2dered by Counſel of both Ss, acco:diag to 
the due fozm of Law. And becauſe the intent of both res appr 
by that M-morand, and the teaſe was d2awn by the Eounſel , but never 


ſealed, (to the parties diſagreed about Fireboot ) It was rul*d upon e- 
bidence in an Eject. firm. by the Court, That the articles were not a ful il. 
—_——; and the Jury found acco2dingly, without departing fromthe 


Falder 


Falder againſt > 5Sir Chriſtopher Hlodman 129 
Ridge. $ 2 azainſt lohn Griſell, &c. 


— — — — -2 


Falder againff Ridge. 


. bzought treſpaſſe againſt R. in the Kings Bench. And upon demur⸗ 
rer upon plea of the Defendant, it was adjzuvg'd foz the Defendaut, 
F. bzonght errour in the Crchcquer Chamber , and there the Judgement 
in the Kings Bench was te vers'd, but no wit” of enquiry of damages 
might be awarded out of the Exchequer Chamber, by the Statute 27 E- 
Jiz. cap, 8. And now F. ſues a w2it of Enquiry out of the 
Bench, and z Foz the firft judgement revers'd is 
e. 


1 


Sir Chriſtopher Hodſman ag«i»ft lobn Griſell, 


Pow evidence to the Jury, By the Court that an action upbn 
caſe foz wozds lyes againſt an Jnfant of 17 years of age, 
Fo? malitia ſupplet ætatem. 


Ote by Yelverton. , That it an Exetutoꝛ pays a delt upon a uſurious 
No That that is a Devaſtavir.ve. 4 H. 7. 


Davis ag Anderſon, 


Der mougdt againffA. by D. in a Court baron, and Inir, N. g. lac. 
loʒ it, and 44 5, 6 d. fo? cofts and damages, and upon that Jubge - 339. 
ment there, D. bzings it alſo in the Kings Bench, And Judgement 
the Court fo2 the Plaintiff, See peti4 Rep. 30. b. which ſeems to be 

contrary, But that was foz damages otven by the Statute, 


Veatres «7ainft Carter, 


E Rrour upon a Judgement in Cambridge, becauſe the cauſe of action 

is laid to be in a Tloſe called Bl, acre; and i is not avert d, that it 
was infra Iuriſdictionem. ve, Kellw. 3 3. 2, 89. a, | 

2, The Judgement was entred :deo viderur, And by the Court 

ws 2122 be by a videtur, And Judgement foz thoſe cauſes 
e 


* 


Gore gi Stark. 


1 Wo Churchwardens ſue 8. foꝛ re paration of the Church acro2ving 

to the tax afleft.sS, pleads he always offered to pay. By which the ſen» 
tenccin thepl.Coart paſs'd againſt them. Then they appeal. ſentencc 
is repeal'd and 1 51. coſts given to them they ſue fo; that 15 l. in the pl. 
Court. And S. pleads a releaſe of one of the Charchwardens. And in 
a p2 ohibition it ſeem d to the 3 Juſtices. That that releaſe is a bart againft 
the other , and that if it be diſallowed in the Spiritual Court. By th: 
Court it was ſaid a pzohibftion Mal lie. 7 lac. B. R.ror, $52, A Con- 
ſultation in ſuch a caſe was granted, foz the Churchwardens in ſuch a 
caſe are a cozpozation to: the benefit, but not fo2 the e ene of the pa 
rich. 13 H. 7. 9. 11 H. 4. 1. And they ſhall recover the coſts, to 
the ufe of the Church, And the releafe ſhall be well enough detorminted 
there, where the ſute was comment d. 


N Ote, if a man ſues in the Spiritual Court, pꝛeſttibing to have a ſeat 
in a Church ratione 3 where he inhabits, And upon the 
3 


mottory 


130 Kendridge gain @, * Thompſon 
Pargettor. dl. &c. 


motton of Her jeant Henden, A p2ohibition was grant ed, foz it is a tem. 
po al thing. 


— — 


- Kendridge gi Pargettor. 


N a Reple vin, The Plt. ſhews that there is a field , the Franktene» 
rent warretbetong to the i and that at certain times ot the year 
the Plt. Chould put in bat ſo many hozſes only, acco2ding to the cyſtom, 
And that the Defendant had Common there fo: his Cattel, and that he 
had diſtreyn'd the Cattel of the Plt, there damage featapr, becauſe there 
were moze than z hozſes. And the iſſue upon me is found foz the 
Defendant, And adjudg'd that ſuch cuſtom is good, and that the owner 
ol the land 02 ſoyl of the waſt oꝛ Common may be tinted foꝛ the number 
ol his Cattell. But it ſeem'd that he ought to allege the cuſtom alſo to 
diſtreyn the Cattel of the owners of the ſame land, 


Thompſon et alii. 


11 acknowledged a Statute Merchant, and Judgement was 
had upon it in the Common bench, and the land of Thompſon onlp 
was extended, becauſe the other had not any thing. Now he b2ought 
errour in the Kings Bench, ard the Judgement in the Common Bench 
was re verſed. And now the queſtion was, It they both may joyn in the 
ſcir, fac. fo2 to have reſtitution of that which they loſt, and the mean 
mots; where in truth one of them had not loſt any thing; but reſolv'd 
by the Court that they may joyn, and that the woꝛds of the reſtitution 
to Thompſon only, may be good enough, becauſe he only had ſuſtained 
the loſe, Alſo both were parties to the firſt Judgement, and to the re- 
verſal of it, and by the reſtitution he that nothing ſhall recover no« 


thing, 
Dr, Mcadhouſe ag ain Dr. Taylor 4 


A P2ohibitton fo2 a ſute in the @piritual Court, foz tithes of rent in 
London, It was held by the Court, that by 38 H. 8. cap, 12. the 
ſute onght to be befoze the Paio2 of London, by complaint in wziting, 
and not by wo2dof month onlp, in nature of a monſtrans de droit, de- 
claring all the title. And it the ſute be in the Spiritual Court foz titheg 
in London, That Court may grant a pꝛohibitton, and yet that Court 
hath not power to meddle with them, 

2. It was teſol v d, that a reſervation by Leſſee fo2 life, who ledſes 
fo2 years to A. is not ſufficient to bind him in the reverſion , to pay tithes 
acco2ding to that rate. 

3. That a tent foz halfa year , and afterwards foz another half prcar , 
is a peat y rent within the meaning of the decree, Aud note.as the ſame 
was laſt let, is not intendedlaſt befoze the decteee, but befoze the demand 


of ths tithes, 


Rames againſt Machin, 


| | rs firm, by the Court. That a leaſe foz years foz an In- 
fant to try the title, is good enough, becauſe it is fo2 his ad vantage. 
Note 21 H. 6. 37. Letter of Atturnep by an Jnfant to receive livery 
and ſeilin fo2 him. 5 


Heale 


'; - —_ 1 ES. 
Heale againſt the Church - 8 * Nicholas Po- 150 
wardens of Hoblton. gars Caſe,&c. 


— — 


Heale «g4infti che Church wardens of Hoblton. 
Tim ſued H. in the @piritual Court, foz a tax aſſeſt, fo2 the repara, 


tion of the Church, H. ſues a p;ohibition, And after aconcultation 
was granted, Then, H. ſues an appeal to the ſuperiour Court; Aua 
then he pzayd another p2ohibition. And it was urg d that it was out of the 
But Fleming add Will am: were on the contrary, And that thot 
hs within the Statute; Becauſe, it was uyon an appeal in the ſame 
Secondly, That the rate was made perpe 
agreed that that is not good to bind thg Inheritance. Bit pet it is good by 
wap of direction, How and how much ſhall be le as need requires, 


Sir Nicholas Pogars Cale, 


1s duraturs temporibus But all 


4 NB Indictment upon 8 H. 6. was quaſht. Becauſe it was in quoddam 
me ſl. Exiſtens, lib. tenent. in, & c. And did not ſay , adhuc 
eXiſtens, And fo2 that fault the party was diſcharg*d, And it was rul'd 
Aco2yingly, P. 42 Elxx· Br. rot. 27. Stansby againſt Croxton, 


Pinckard «g«i»ft Ridge. 


N Covenant, P. ſaid that R. demis'd to him fo life per dedi et conce ſſi. 
12nd thata @tcanger had an eldet title fo2 pc ats, and had #ntred. The 
Defendant pleads; that the Plaintiff had a Warrant ia chart, hangging a- 
gainſt that land; And by the Court was held no plca, Foz 
by the Co he ſhall recover damages only: but by a warrantia chart. 
he ſhall recover in value. And that the Covenant well lies. Becauſe an 
t ſtate foz yt ats onely is eviced, Otherwiſe it dad been; if all the eſtate 
fo2 life had been evicted, ve, 17 E. 3. 28. Covenant 8. alſo N. B. 134, 
Chat ſucha Leſſee ſhall not have a warranc'a chart. But the Leſſoz him 
ſelf, Bat he map have « Covenant agatnft the heir, 

* 


Scaddings Caſe, 


A Habeas corpuz was awarded fo2 him, being tend (as Admiral 
Court. And the cauſe was returnd to be, ne Faton being there 

impziſoned foz pyꝛacy. S. excited him to bzeak the p2iſon, and helpt him 
out a Ladder of Ropes. And by Fleming, Firzwill. and Crooke, 
That he is well impꝛiſon d there, and the cauſe good, although that the 
offence was done in Corpore comitatus, Foz the offence of bzeaking and 
n the ſame nature as the p2incipal offence; 
2 that the party was imp2iſsn'd 1 H. 7. 6. Yelverton was 

— contrary, And the pziſoner was temainded and was not 


And two others ſues foz thiee ſeveral libells in the Spiritual 
Bears and they joyn in a p2ohfbitfon. And by the Court that is 
=” not good, But they ought. to have had thzee ſeveral pꝛohibttions. 
And theretoze a conſultation was granted. M. 26, 27 Elz. C. B. At A. li- 
bels againſt B. fo2 3 things, by one libell, B. may have one oꝛ thzce p:ohf- 
bitions, Note Dyer 171, | 


* 


N —ů — — iw 


132 Deutons? 5 Whitehead Darcyes 
Caſe. © Caſe, &c. 


— — — —— — 


— — 


] N an Ejectione firm, Jt was found by ſpecfal verdict, That A. tenant in 

taple to him andhis heirs males, and the remainder to B, in Fee, B, 
by deed enrol'd bargains and grants to Queen Elabeth, all his eſtate, 
title, intereſt and demand, H abend. fo: thelife of the ſafo A. and after 
his death, ſo long as he dad iCae male of his body; with a pzoviſo, upon 
payment of 208. tobe void. A, ſuffers a Common Recovery, and 
without (ae, B. tenders the 20 s, And reſolv'd, that that Reco 
A. hath bart d the remainder in Fee; fo2 the grant to the Queen 
void : fo2 it was impoſsible that ever it could take any effec, by 
grant to the Queen, And iſe in the grant, Mall be intended (Cane 
{aberttable to the tapl, and ſhall not be intended of a Son of the danghter 
And ti is caſe was put by the Juſtices. Land is given to A. and his heirs, 
ſo long as B. hath iſae male, c. B. dies, his wife being big with a Won, 
who is afterwards bo zn. Yet the Eſtate of A, is determin d; and judge- 
ment was given accozdingly, 


Dentons caſe, 


As action ot debt was brought upon two obligations. And the De⸗ 
fendant pleads, Non ſunt facta, 02 peg minas- And adjudged good 


by one plea, 
Whitehead Darcyes caſe, 


A N Jndictment of Riot and Battery, ic. contra formam diverſor. Stat. 
it was rul'd to be good, though he does not expzeſſe any Statate in 
certain ; And the Clerks of the Court ſaid, there were divers p:eſidents 


ko; that, 
Sanders ag 45»ſt Patridge, 


AP Ejetione fi m was bꝛought of a Boylary of Salt. And there was 
no doubt of it. But the caſe was argued upon potats upon the Statute 
of 27 Ez. Ol Fraudulent Tonvepances, 


]Nalong P2ohihitton, Jt was agreed by the Court, That a Copphol- 

der ol an Inheritance, may pꝛeſcribe in the name of his Lo2d to be diſ- 
charged of tithes. And that in 44 Elia, Crouch againſt Fryer, it was ad- 
judg'd acco2dingly. And Serteant Hatton voucht Brewer and Ney- 
leys caſe, in an aaion of treſpas in the Exchequer, That it the parſon of 
a Church u hich ts not impꝛ opꝛ iate leaſes his Glebe, the leſſee ſhall pay 
tithcs, But otherwiſe if it dad been an impꝛopꝛtate Church , Becanſe 
of the Statute of zz H. 8. of Diſfolutions, And that it was ruld ac- 


toꝛ ding v. Note Dyer 43 2. 
Parker ag«/»ſt Heblethwair, 


had recovery in the Court of Rye within the Cinque · poꝛta. And 

now bzings debt alſo upon that recovery, quod cum debit. per legi 
cur ſum recuperaſſer, without moe of the proceevings there And it — 
doubted if that was good. Such a Count in a ſciri fac. is good, ve. 9 H. 6, 
49. 18 E. 4. 7. Plow, 47. And ſoft has been try d. And by Henden, 
That the recital of any particular of the p2oceevings of the other Court is 
not traterſable, 21 E. 4.54. H. 5. lac. B. R. rot. 219. Davies again ſt 
Anderſon. And now in our caſe, iſſue is taken upon nul teil ** 
d 


Hunter e * aganft 
Moone, Tucker, &c. 


And the weit was directed to the Warden of the Cirque-po:ts, that be 


ſhould uſe the be ſt means to the Payo2 ot Rye to ſend the Rec62d; who 
returns, that the ꝙayoꝛ hath certified him, quod habetur tale Recordum, 
in bc verba ; But he hath-not ſent the 'Recozd it fell. And fo2 thet 
inſufficient, © _- pn. | | 
OY, Hunter «againſt Moone, * 
A NB Info: mation was brought upon 5 EIN. cop. 4. ( fo uſing the tray: 
of a Dyer, whereof hc had not been an app:eatice ) ar the Quartet 
Scſsfons in Souchwarke, and was removed by Certiorari , and traverſe 
taken; and upon the Evidence it appear'd, That the Defendant was a 
Feltmaker ; And that the Foltmakers fo2 th ſpace ot so years laſt ped, 
habe ng'd to dye Feits: And many Yabervaſtcrs vepoſed, That the 
Colours vyed by them, was better than that which was coloured by the 
Common Dpers. Ard it was adjudged by the Court, That that is 
part of thetr trade of Feltmaker, And the Jury found acco:vingly fo: 


the Defendant, 


Pridam gin Tucker. 


' XN Nacion upon the caſe was brought foz warde, Thou art an healer 

ov. F. lomies, and adjudged maintataable, Becauſe in Devonſhire 
were, 4c. Healer ſignifies the ſame as hidet oz concealer, And 
the Pzoverb there is, The Healer is as badd as the Stealer, 


'Phimmer «gaioſt Hackett, 


A EjeRione firm, and @tryal at Barre, The Plaintiff had de⸗ 

1ared of a leaſe made to him by Baton and Feme; An that he 
being out of poſſeſsjon, the y had made a letter of Atturney, to enter 
and to deliver that leaſe, and that they ſealed and delivered it. And 
row ruled, that the Declaration is naught ; B2cauſe it is not the leaſe 
of the wife, but of the husband onely ; And that ſo it hath been ad- 
judged in one Riches caſe, Ad that the Letter of Atturney of the 
wife is void, Becauſe it is only Executo2y. And the Counſel of the 
Plaintiff confeft, that it hath been adjudged accoꝛdingty. . 


Sir William Hall againft Ellis, 


E- Farmoꝛ of a Recozy imp2op2iate, libels in the Spirituall Court 

pro ſedile in dextra parte Cancellæ, and in his Advitional libel, he 
libels pro loco primo, and pꝛincipally in dextra parte Cancellz, The De- 
fendant tyere ſurniiſes to habe a p2ohtbition, quod eſtanciqua parochia ec 
antiqua canceſla; And that he is ſ-iſed of an antient meCuage in that pa- 
riſh, and that he and all thoſe, xc. have uſed to ſit in dextra parte cancellæ 
ptædict. to hear it. And it was reſold by the Court, 

1. That of Common Right, the Parſon impꝛopziate, and per conſe- 
quens his Farmo2 ourht to have the chiet (cat in the Chancell: Becauſe 
he ought to repair it. But by pzeſcription another pariſhioner may have it. 
Bat in our caſe a tonſu tation was awarded, with a quoad, &c. becauſe 
the libel and the Addittonal that now is all ane, ts pro primo loco, &c, 
and the ſurmile is only pro ſedile in dextra parte, and not pro loco primo 


i it. 


A Cbriſtophe: 


T. 7. Ja. 3.4. 


134 — 1 — againſt 
Gale. | Denvvood, &c, 


— — —— 


— — 
— — —U— — — — — 2 — 


Chriſtopher Deans Caſe 


B the Court. That if an Archdeacon make a general mandat foz the 
induction of a Parſon ( viz, ) uoiverſ, perſonis vicariis Clericis et lite- 
teratis infra Archidiacona t. meum ubicunque conſtitut. That if a Pinilter 
02 a P2eacher who fs not reſident within that Archdeaconry , makes the 
induction, yet it is good. And the opinton of the 4 Docs. of the Civil 
Law was ſhewn to the Court acco2dingly , upon a ſpecial verdid. 


Brickendioe ei Denwood, 
]T was found upon a ſpectal verdict, That the Parſon of the Pariſh 


makes a Coltecoz of tithes , and that A. had licenced .a pariſhioner to 


carry a wap his coꝛn, without ſetting fo2th of tithes. By the Court 
clearly, that licence is void. ve. 5 E. 3.63. Plou- 104. That a Colleds; 
of rents cannot make an acquittance and diſchatge them. And a Conſul- 


tation was awarded, 


Louches Caſe, 


[i Nrour waodovughtts reverſe a commom Recovery had againſt an 
Infant, and upon that ſcire fac, ad audiend, errores, Eſtrep. was pꝛay d. 
And by the Court allowed, becauſe it lies in the o2iginal mit, ſe like- 
wiſe in a wait of Entry in the poſt, 


IN te, an action upon 5 Blix. cap, 14. fo2 fo2ging of an Dbligation, 
And upon not guilty it is found fo2 the Defendant. And 

motion of Hircham, Jt was o2dered by the Court, that Judgement 

be ſtafd, becauſe the action is bzeught only in the name of the party , and 

not ranquam pre Dom, Rege, bc, 


Na It was ſaid by Williams, that upon Judgement in a (cire fac. 
Judgement does not lie in the Excheq.chamber, by 27 Eliz. cap. 8, 
Foz that action is not mentioned in that Statute, 


7 Dte, in an action upon the caſe foz wozds, It the Defendant plead 
Ne guilty, and the Jury find part of the woꝛds, the Plaintiff an 
recover, But otherwiſe if the Dzfendant had taken a traverſe to the 


woꝛds. 


Brown 4gaixft Barwick, 


URrour vas bꝛought upon Judgement in an account. 

1. Becanſe the Judgement gtves to recover damages. But not 
attowed, Foz the Defendant hath delayed the Plaintiff, and pleaded 
to the iſſue, which is found agatilf him, o occoſione interplacicandi 
hc ſhall recover damages. Bt otherwiſe if the Defendant comes the 
firſt day, and enters in the accompt taken, fo2 to make accompt 2 R. 2. 


accompt 42. 5 E. 3. 40. | 
2. Errour was aſgign'd, DEI — 
puter, ft was entred Defendens in miſericogdia, and upon ſecond 
Judcement alſo Deſendens in miſer, and fo twice puntſh*d, But that was 


not allowed, becauſe there were two ſeveral Judgements. And Man- 
wood ſaid that ſo it was ad judg d between Brown and Marſh, 


Breertou 


— — 


Bree tton and 8 Ayrcs againſ} 135 
(well. 


— 


— — — 


Breerton and bis Wife. 


T Hey bꝛought an ation upon the caſe upon an Aſſumpſiti to the wite , 
I dum ſola fuic againſt 3. By the Court it was tul d, 
t. That it 3 aſume, and one dies, the Survivo2s ſhall be charg'd. 
But if they are alive the action ſhall be bzonght againft them all. 

2. It 3 aſſume to pay oꝛ give c. upon requeſt, xc, It the reg at be 
made to one of them it is good. 


Ayres agaiaſt Oſwall. 


A? action upon the caſe fo2 theſe wo2ds, 1 hon art a Thief, and haſt 
itollen mv Appletrees out ot my Orchard. By the Court matntain: 
— But otherwiſe it had been it de had ſaid, For thou hat tollen, 
c. 
Brumley ag<5nſt Todd. 


- aſums , that if B. marries his ſervant, &c. that he will give 

bim5ol, And the Plaintiff in the aſſumpſic ſhe ws, that he 

had taken the ſervant to wife , and that the Defendant licet fæ- 

pius requiſit. hath not payd, ac. And it was moved in arreſt of 
Judgement, That the Plaintiff hath not ſhown, that he had given no- 
tice of the marriage to the Defendant : And yet Judgement was given 
fo: the Plaintiff, And a pꝛeſident was ſheived in 34 Eliz. An aſſumplic 
to pap 10ol, at the day of marriage, and no notice wag ſhewn, and pet 
good, and affirm'd upon erroar bzought; 


Stone et alii againſt Browicke. 


T Wo tenants in Common (And ſo exp2eſly ſaid in the Declaration 

th:oughout ) ding an action upon the caſe againſt B. fo: topping of 
a River, ſo that it overflowed the Meadow whereof they were tenants 
in Common, And well, fo2 that is but a treſpaſe upon the matter; In 
which they may joyn. But in fo2ging of ſalſe deeds o: ander of ti- 
tle : They onght to ſe rer. Foz that p2ejudices them with reſpec 
to the Inheritance, and Franktenement, And ſo twas now ad- 


judg d. 


Symonds «gain#t Barham 


Rrour upon a Judgement in the Common Bench in an Ejectione 
firm, bꝛought by a Gardian in Soccage , becauſe he has not ſhewn in 
the wꝛit that the heir was within age at the time, 4c. But by the Court it 
is yet good. And Judgement aſfirm'd, But note that the nonage of the 
hetr appears in the Declaration 1 H. 4, 13 bre. 41. 17 E. 3. 30. 22 Eliz, 
C. B. rot. 733. Afl. 
Loyds Caſe 


A Reſcous was returned againſt Evanum alias Tevanum Loyd, vhich ,,, le. . K. 
appears upon the Exicent, And by the Court the Reſcous is naught, 
becauſe he cannot have two Chziſtian names. 


lohn River againſt Dowe, 
Ie Lo2d may diftrepn the Copyholder foz the ſervices, 0z he may 


ſeiſe the Copyholders land. | | 
U 3 Cham» 


—__— UT — 


— — 
— 


Cambers's Cox againſt 
Caſe: Small, &c. 


— HT— — 


Chambers's Caſe, 


A P2ohibition was awarded tothe Court of the Biſhop of Oxiord, Foz 

that, that Ch: was ſued there foz a perpetual charge impos d upon his 
Land, foz tue reparation of the'Church. Foz by the Court , an inhert- 
tance cannot be charg'd with that, 4 


Cox again Small. 


'F He Plaintiff bought two actions upon 2 E. 6. foz treble damages, 
c. and he is non-ſuted in one action, and diſcontinues the other, 

Ayd by the whole Court that the Defendant ſhall not have toſts, * E- 

liz, cap. 02 4 Jac, cap, 3. Bec auſe tf the Plaintiff had teto bet d he 

have rccover'd but thetreble damages only, by the Statute. | 


Nee Executoꝛ bzought an action of debt upon an Obligation to 

the teſt atoꝛ, and is non-ſuted. And. by the five Judges, the Defen- 

dant mall not recover coſts, by 4 Iac, cap. 3. foz although that the 

wo2ds are generall; Wet they ought to have a general conſtru⸗ 

_ And that in M. 3 lac. B. R. upon 8 Eliz. cap, 1, It wasſo 
d. 0 


| 
Ford againſt Pomroy. a 


TY" Aron et Feme Leſſees of a Parſonage, c. The Pariſhioner ſets 
R fo2th the tithes fraudulently, and pzeſently takes them away again, 
As it appears upon the evidence, And the husband only bought the actt- 
on, upon 2 E. 6, Foz the treble damages. And it was reſolvy'd , 
That d: bt lies fo2 treble damages, upon ſach a fraudulent ſetting toꝛtij 
of tiths although that the clanſe of trebleaamages ſpeaks nothing of fraud. 
2, But it was reſolv'd , That the and Wife oaght to have 
joind in the action, Becauſe it ts not fo2 a thing in polſeſsion, And if the 
| . 
d. 


Darſon agi f Hunter, 


Oppholder had us*d to have Common. The Loꝛd by Deed grants 

3 d confirms to him in fee. And ad judg d turt the Common is gone. 
Pao the cuſtome fog the Common was indfvidual from the Copyhold E- 
eas ae ſtate; Which is now gone by the Confirmation, And ſo tt was adjudg'y 
Foz acuſtome to habe loppings of trees fo2 Ekovers in M. 32, & 33. H. 


rot. 367+ 


Beade ag «i»ft Orme, 


mY VP the traverſe of an Indiament upon the 8 HH. 6, of foz- 
* cible Entry: And upon the evidence , among othet things it 
was rcſolved, 

1. It two come to make a fo2cible entry, and one of them bzeaks o- 
pen the dooꝛ of the houſe, and 2 02 z hours after , tbe other enters peace 
ably, without a weapon the dooz being open; yet it is a fozcible entry by 
him, | 

2, That is a fozcible entry, although no perſon being in the _ 


— 


— — 
— — 


Okeley again Sir Richard Francks 
Salter, 8 Calc, &c. 


at the time of the Entry, il that be an oꝛ dinary dweling houſe, xc . 


3. By Yelver: on. That the putting back of the bolt with his hand, o: 
dzawing up of the latch, is a fo2cible entry; which was granted, 


Dre, it was ruler in full Court, If a ſentence be given in the Spi⸗ 
ritual Court, and coſts tared, and the Defendant bzings an Ap- 
peal ; yet if the ſute did not appertain oꝛiginauy oz pꝛopetly ts them, as 
tithes of trees ſpent in tewel: A p2ohibition ſhall be awarded as weffl to 
the coſts, as to the pꝛincipal ſute. Mot withd anding that the 32 H. S. cap. 
7. ſays, That tho Eccleſiaſt ical Judge ſhall compell the Appettant fozth- 
way * aye colts, This is, u hen the cafe appertains pzoperty to the @pt- 


Okeley againſt Salter, 


Nan action of treſpas againf the Churchwarvens, whtre by the Sta- 
tate 43 Elis. cap. 2. If fo a diſtreſſe taken by them, foz money fo: 
the relief of the poo? : treſpas be bzonght againſt them, and vervic 
paſſe foz them, The Defendants ſhall recover treble damages with 
their coſts, And that to be a ſſeſt. &c, by che ſaine Jurys or by wric of en- 
quiry of damages, It was reſoly'd, 
1. That the coſts hail not be trebled but only the 
2. The treble damages are well aſleft bythe Jury, although that it 
be not done by the Court, Becauſe the woꝛds are, (by the ſame Iury co 
be aſſeſt) and not damages to be trebled by them, 


that that caſe was after revers'd in the Exchequer chamber, but 
it was foz another cauſe, And Williams ſaid , That he had view'd the 
Recozd of that caſe accozdingly, In which caſe is, It A, bꝛings debt 
t B. as Avminiratoz to 1. 5, without ſaying that 1, S. died inte- 
ffate, But pet it is good. Fo2 it may be that 1, S. made a will and te- 
ftament; and pet Adminiftratian might be committed to the De⸗ 
— refuſal, c. But otherwiſe it is where the Plaintiff is Avmi- 
niſtratoʒ. There he ought to ſhew that the party die d inteſtate, 


Sir Iohn Ratcliff aint Davis. 
Ie pron fo2 a hat · band let with Diamonds. The 


caſe wis this, R. pawns it to A. fo2 25 l. without any day certain 

foz the redemption ; A. delivers it to D. A, makes B. his Exetutoꝛ 
and dies, R. tenders the money to the Grecuto2, who refufrs it, R. de 
mands the hatband of D. who alſo refuſes ; and R. bzought an aaton of 
trover : And it was reſolv'y, 

1. That the goods pawn'd without any day of redemption, are not ab- 
folutely gone, by th: death of him to whom they wcre pawned. But other- 
wiſe by the death of him that pa ond them, ve, Lit. 334. 

2. The tender to the Crecuto2.. although it be not any payment in 
Fac, And the requeſt aftt / to the Defenvant, veſts the pzoperty of the 
pledge in the Plaintiff, And to adjudged, 


gives in tapl to B. an alten, the remainders to C in Fee, B. ſuf- 

ters a Common Recovery: and after Office is found The alien dies 
uc. Pet that Recovery ſhall 7 C. in the temainder. 

3 Note 


137 


Sir Richard Francks caſe, N 
1 very point of Hargraves caſe, 5 Rep, 3 r. was agreed and reſolvꝰ d- 


—— — — — —— mm — 
— 


By Kr ſignation, 


F1 De 41h. 


B) Tian 14500. 


Fy D tc mill + 
0198, 


* ns 


Note many Preſidents, that by deten mination of Commendams 
retinere, be it by Death, Reſignation, Tranflation, or other 
Þi/e, it belongs to the King topreſent. 


] Dun Flower was preſented by the Queen 21 Eliz. 159. to the Preben- 
dary of Caddington Mor, from St. London, after reſignation by 
John Biſhop of Rocheſter, who beld it by Commendam Retinere, 

Andzeins was preſented by the Queen 31 Eltz. 1 599, to the Prebendary 
of Notth Paſham in Yozke, by reſignation of the Archbiſhop of Bozk ; 
who had a Commendam Retinere, 

Richard Rennighton, &c.3 2 Cltz. 1600. to the Archdeanary of the Eaſt 
Riding in Vozk, by reſignation of John Biſhop of Carlfle ; who had a 
Commendam retinere. 

Po2gan Jones,&c, 39 Cltz, co the Treaſurerſhip of Landaff, by reſig · 
nation of Ger vas Biſhop o ﬀ, 

John Goodwin, c. 33 Cliz. to the Rectory of Po2ton , by reſignation 
of the Biſhop of Bangoz who had a Commendam retinere, 


John Underhfl, &c. 27. Cliz. to the Rectory of Noz thapp, by the death 
of the Biſhop of Bangoꝛ, &c. 

John Robins, &c. 36 Eliz. 1594. to the Re Rory of Benne, by the 
death ot John Biſhop ot Exccter, &c. Devon, 

Thomas Jones &c. 43. Cliz, 1600 to the Rectory of the Caſtle, by 
the death of William Biſhop of Sr, Aſaph, Alaph, 

David Humphzys,Sc. 43. Eltz. 1600, to the Rectory of Liſmaine, 
by the death of William Biſhop of St, Aſaph, Aſaph. 

Dr, Even, &c. 43 Eltz. 1600 to the Prebendary in the Church of He- 
refo2d, by the death of Godzep B-ſhop of Gloceſter, ac. Hereford, 

William Heltar, ic. 45 Eltz. 1602, to the Vicaridge of Yaverton, 
with che Chapel annex'd to it, by che death of John Biſhop of Downe and 
Conter in — *. 2 * 

Thomas Playfo2d, tr. 3 lac. 1606. to the Rectory of Clayham 
the death of Anthony Watſon, Biſhop of Chicheſter, xc, Surrey. by 


Walter Bennet, &c. 4 lac. 1607. to the ReQtory of Littte Wittam, 
by the tranſlation of Dr, Raviſe of Glouceſter to London, Berks, 

John Barham, &c. & lac. 1611, to the yy” of Land zich, by the 
tranſlation of Penry Biſhop of Glouceſter, to Wozcefter, &c. Kent. 

William Powell 15 Jac. 1618, &c. to the Rectory of Lambeth, by the 


tranſlation of Doctor Goodwin from Landaff to Hereford, &c. Southamp- 


ton. 
Ch2iſtopher Foſter, 11 lac. 1613. &c: to the Rectory of Calbozne, 


tranſlation of Dr, Hampton of Derrey in Jreland, to the Archbiſh opric 
of Armagh, Southampton. 


Dr. Hugh G2 ap, &cc. 42 Eltz, the Rectory of Peanſtock, by promoti- 
on ot Dr.Cotton ro S0 rum, who held it for two years, by — res 
tinere, &c. Southampton. 


Dr. Donne, &c. 14 lac. to the Rectory of @avenoke, by promotion 
of Dr, Pilburne to St. Davide, vho held it by Commendam retinere for a 


year, Kent. 
There are infinite numbers of ſuch Preſidents, 
The 


—— — — — * — — — — 


— — — - — — — 


Andrews agai 1 Sir Richard Vers 139 
Lakin, 5 nons Cale &c. 


— — — — —C/! — — 


1 ve Parſon andChurchwardens in London by the cuſtom are aCo02- Mich. 4. fac, 
po zatton, andthe Pariſhioners time out of mind, c. have nſed at c.2. 
a certain day iu the Ueftryto etecnt Tharchwardens, They ele a A. and 
pzeſent him to tie Archdeaton, who reſuſcs A. and fo2zbivs him to exere 
cife the Difice of a Charchwaroen , becanſe the Parſon pzetended, that 

by the new Canon the eleaton of a Charchwarden belong'd to hin to 
diſpoſe, tc. and exerciſs the office of Charchwaraen, And 4. is ſued cx 
officio in the High commiſston court, amoneft other things touc ing 
that, A. pays a pobibitton , becauſe t3e Canon does not take away the 
cuſtom, Alſo it would be very miſc ite vous if th: Parſon ſhould elect 
whom he pleaſe to be Churchw:rden, And the Parſon a Churchwarden 
being a co2po2ation, then they may diſpoſe of t © goods and lands of the 
pariſh as they pit aſe. Cook chief Juft, ſato, t:at a convocation hath pow- 

er to make conſtitutions fo2 eccleſiaſtical things oꝛ perſons. 20 H. 6. 14. 

21 E. 4. 46. But they ought to be acco2ding to the law and cuſtom of the 
Realm, And they cannot make Churchwardens that were eligible , to 

be donati ve, without Act of Parliament , and the Canon is to be in- 
tended where the Parſon had nomination of a Churchwarden befo2e the 
making of the Canon. And now rule was otven fo2 a pꝛohſtition, if 
tauſe be not ſhewn to the contrary, c. ex motione, Serjeart Foſter. 


Ote it was mob d in areft of Judgement by Sherley in WIS 


— — — — — 


— 


The Plaintiff declares of a pꝛomiſe made at D. to pay 10l.)to S. &c. 
and iſae joyn'd upon non aſſumpſit. And the riſne was a from 
S. whcre it ought to have been from D. And fo2 that Judgement was arre- 
ſed, tos that is material and not ayded by the Statute of jeo'ayles, By 
the Court . But it had been good, if the ue had been joyn'd upon the 


Andrews gt Lakin. 


NK Trover the Plaintitk, P. Iac. 4. upon the fmparlance Roll he de⸗ 
clarcs of a Feather-bed, and I. 4 lac. he declares of a Feather and 
Flock bed. Ad upon the gencral iſſue it is found fo2 the Plaitniff, 
6L damages gfven, And Walm()y and Damell only in Court, That 
Plaintiff wal not Judgement; Fo? the wit is general, and 
certain, but the Declaration upon the Impariante 
o2:igfinal and warrant of the ſecond Declaration, Wo that 
of the Flock-bed is i, and the damages are intitely given. 
And fo; that the Plaintiff ſhall not have Judgement. 


Sir Richard Vernon's Caſe. 


Do toe ＋ and is at iſſue upon 
non eſt factum with A. And when the Jury returned to give their 
verdic, the is non-ſuted, And the Entry was non proſequicur 
de verdiQo habendo, And by the Court that is moſt barbarous , fo2 it 
ought to have deen non proſequitur dre. ſuum, and the non-ſute againſt 
one is the non · ſute againſt alt. But otherwiſe of a diſcontinuance as to 
one, &. ve, 7 H. 6. 27. 21 E. 3. 36. 27 E. 3. 87. And another day the 
opinion of th? Court mas, That if a treſpaſſe be b20ught againſt two, et 
non proſequitur agatrft one, that is a rerraxic , and may ſtand agatiſt the 
other. Note, t e reaſon was becauſe of the benefit of the King; Foz 
ff ye ougit to be found guilty of a treſpaſſe, being vi et armis,a Fine is due 
to the King, i 

Hote, 


Sommers 8 
Caſe. 8 Caſe, &c 


— — — „ — 


Ote, Harris mob d to paſſe a common Recovery, in which an Jn- 

fant was vouch'd, Cook ch. Juſt. That a common Recovery is 
the common aſſurance, and is a fozfeiture of the eſtate, 1 Rep, 15, And 
by that means the wiſdom-of the law,fo2 tryal of Nonage ſhall be ouſted, 
and the examination of the Infant tazen away. And he was againſt it. 
M. 3. lac. B. 4 lac, o was the opinion of the whole Court. And Cook 
then ſaid confidently, That that ſhall not bind the Infant, So alle 
he affirm'd p. 6. Jac, And ſaid that Popham held acco2dingiy, 


Sommers Caſe 


Uartance of the name of a Juro? in the venire fac, and in the poſtea 

X leronimmus with one m) too much, The venire fac, cannot be a- 

mended, But Cook ſaid that it ſhall be taken fo2 Ieronimus without 

any amendment. Alſo a wꝛit of Errour awarded to the Juſtices of Al- 
ſize betoze whom the Judgement was given, was good, 


Edwards's Ca'e, 


E was ſound to be a Bankrapt by 13 Elz. 7. And was committed 

to the Fleet, The Warrant to the Warden of the Fleet was, to 
return and keepin priſon , to anſwer and to ſatisfie all ſuch matters as 
ſhall be objeted agiinſt hm. The queſtion now was, if the Com- 
milsioners map licence him to go at large to treat about his debts. By 
the Court, It the Warrant had been, that the party ſhould ha ve 
been in Execution, then he could not be 4nlarg'd ; but the Court advi⸗ 
ſed them to take ſecurity , leſt he would withdzaw Himſelf; But if one 
had Judgement agairft a bankrupt, And upon a Habeas corpus bzonght 
he is committed in Execution, without a cap. utlagat: Then the Com⸗ 
milsionets cannot deal with him any moe, foz to enlarge him, 


Oldſeilds Caſe, 


122 Aſſumpſit upon a general idue it was found foz the Platatitk. 
Hutton mov'd in arreſt of Judgement, becauſe it appears by the De- 
claration, that the Plaintiff ſold clothes to A. c. 20 Decemb. And the 
Plaintiff there pzeſent aſſum*d , That if A. did not pay, he would, &c. 
And it appears alſo the 20 of Jan. enſuing, The Pit. had accepted of 
A. a bond fo2 all the ſum upon the contract, by which the tontrau is deter- 
mined, and diſcharged : And by conſequence the Aſſumpſit of the Defen- 
dant , which depended upon it. By the Court then the Judgement ſhall 
be Cayed. Fo2 it is all one, as if A. had paid it, 02 the Plaintiff had re- 
leas'd the debt due upon the contract. But Altham of the other part chewed, 
Tt at upon the contract the agreement was, that A, ſhall pay in hand 
13 |, and that he ſhould make a Bond after fo; the reſidue to the Plain- 
tiff, And in conſideration that the Plaintiff would ſuffer A. to have the 
clothes , and ſoꝛ 66, given in earneſt he aſſames. o that th: Bond is 
perſuant and pert of the contract , and agreement, and does not deſtroy 
it. Then by the whole Court Judgement ſhall be entred fo2 the 
— , ſaying to the Defendant, your word is better than the o- 
thers bond, and rule foz Judgement acco2dingly, 


Sr, 


— ZZö— — — — 


Sir Fulk Grevil againſt 8 ag unft 
Stapleton, 8 Thatcher, &c. 


— — —— — ——— — 


Sir Fulk Grevill againſt Stapleton 


1 Na reple vin, ft was — 1.5 ſpecial verdict a p2ivate Aa of Parlia- 
ment 27 H. 8. fo intai ing lands c. called Licrlewood, alias Licrwood, 
to the Arcefto2 tt Henry Grevill, with a reftrafnt to make leaſes but 
fo one lite, rendzing the ancient rent. Oz fo2 a Joynture to his wife. 
And they formd alſo the Statute 32 H. S. cap. 28. And the queſtion was, 
If the Statate 32 H. 8. hath taken away the reſtraint of the Statute of 
27 H. 8. vhirhis particular, and 3 2. l. 8. being general, and in the at- 
firmattve, And bythe Court. not. vr. 21 UH. 7. 17. And that it was ad- 
judged by all the Juſtices of England, That it is in the O ziginal, but not 
in the pzinted Bok of the Lozv Dyer. And that '6 R. 2, cap. 5, Of ap2e- 
muntre, Hath not taken away the @tatute of W. 2. And that the cftate 
tayl is not fozfeited by that. But yet it is ſoʒ ſeited by 26 H. 8. cap. 13. 
fo: treaſon, Rote the woꝛds of that, Any Eſtare of Inheritance ; which 
is frong and p2ecife, I may enter upon my tt lain. if he be enfeoff*v,not- 
the Statute of Ma: |br, And that if I ba ing an action againſt 
bim, he hall be infranchis:d. And the word (notwithſtanding) in 32H. 
8. is, As to the C tate tay! ; but not as to the particular Statute. And 
the Statute of Glouceſter does not extend to waſte in ancient deme an, ve. 
1. H. 7. 13 Dy. 48 b. Chat ſe hal not alten an Eſtate in Fee. 

2. I the rule be fo: ſudgement, per Hunc & Tunc, and attet one of 
the parties dies, ſuch a rule cannot be given after, as to a continu⸗ 
ance to another day, Becaaſe there is none that can appear fo2 him that 
ts dead, 

3 But becauſe the priſell was laid in Littwood, and the Jury found 
the intayl of Lictlewood, altas Littwood, without ſaying that the entail 
was ofthe lands afo;eſatd ; o2 that, Lictlewood, o; Licewood, are in one 
and the ſame place; Foz that fault only Judgement was given againſt 
the Plaintiff, Note an In'erence by Harris, upon Sir George Browns 
caſe, That a Joyntreſſe in tapl, by 11 H. 7. cannot make leaſes fo 3. 
lites. But the Court was on the contrary, 


Bendick againſt Thatcher, 


han recover'd in the Common bench againſt T. by judgment. T. 

petitions the King to referre the matter to; Juſtices, They make 

an award; B. will not tand to it. T. ſurs {im in the Court of Re- 
foz perfozmance of an award, B. confefſes the Reference, but de 
nies his conſent to it, 02 aſſent of the award, And yet fo: not ſtanding to 
that award, he was committed to the Flet by the Court of Requeſts, 
and now F. bzeught an habeas corpus. 
And by the Court this difference wasagred, When the party ſubmits 
bimſelf to an arbittament, by an extrajudicial courſe, as by conſent , th re 
he cannot be ſaed fn Equity, 02 impziſoned fox non-perfozmance of the 
award; Unles he hath any time agreed oz aſſented to ft, But when by 
any Court the matter is teterr d to Gentlemen of the Country, and the 
party will not ſtund to ft, the Court may commit him. Foz the mat- 
ter, that was the award of the Court, So that nov in out caſe 3, was let 
out upon bayl ; yet the Court would not grant a p: ohibition to the Court 
of Requeſts. And Cook chief Juffice (in that vifference befoze ) ſaid 
confidently, That the party igt have an actor upon the caſe, ff the o- 
h 
nemo IAI. 


4 Smith 


— 


142 Smith ** Calchmans 
Payter, Caſe, &c. 


— — 


—— —„— —yV—ñ3 — — —— — 


Smith agaivſt Payter. 


Writ of covenant was brought in London, and the each was al- 

leced in Hertfordſhire, The Plaintiff had Judgement upon a nihil 
dicit. By the Court, and the P2othonotartes ſafo, That the w2it of en- 
quirp of damages, ſhall be awarded to London, and not to Hertford ; foz 
the action is laid in London; allthough that the thing, in which the each 
is alleg'd, was merly local, becauſe damages only are to be recover'd, 
As in treſpas in Londou the Defendant pleads a Releaſe, xc, at Hert- 
ford , that ſhall be tryed in London, And that is but a Jury of Office, 


whercot no Attaint lies. 
Calchmans Caſe. 


Bs , Court. It an Obligation be taken in the name of another to 
the uſe ofa Bankrupt, the Commiſsioners may well aſsign that; 

Unleſſe tie other party hath of his own mony paid and ſatisfied debts 
due by the Bankrupt. In conſideration of that alſo Creditozs within 13 
El z. are intended, foz merchandizes, ic. and not Credito2s upon counter- 
bonds, And the Commiſsfoners ſhall judge of that. Foz ff they 
make an Aſsionment to ſuch creditozs, ſuch allegations after wards 
come tarde, Foz the Statute veſts the thing alsign o in the party to 


whom, xc. 
Gray az4inft Briſcoe, 


, covenants, that he was ſeis d of Bl. acre in fee-ſimple, where in truth 

it was copp-hold land in foe, actoꝛding to the cuſtom, By the Court, 
the covenant is not bꝛoken. And the Jury ſhall give damages, in their 
conſciences, acc oꝛding to that rate, that the Country values Fee-fimple 
tand, mo2e than Copy+hold land. 


Strange again} Foote, 


J He ole point upon the ſpectall Gerdi was, It one Pr deux be- 
I. P. z. Fc. +> ig admitted and inſtituted to a Piebendarp, with the cure, 4 Eliz. 
c... ge being but of Nine pears of age, Notwithſtanding the Statute, it is 

merly void. Note 4 H. c.. That ifthe Feme of an Jnfaat, mder 


14, pears, hath iſſur, it is a baſtard, 
Abigall Baker againſt Mounford, 


] B an Ejectione firm. the point was, The Patron takes an Obligatt- 
on of the Clerk (which he pzeſented ) That he ſhould pap 10 |, to 
the Sonne of the laſt Jncumbent , ſo long as h ſhould be a Student 
in Cambridge unpzeferr'd, By the Court, adjudged that that vas not 
Simony, Other iſe it tt had been to have paid to the Son of the Pa- 
tron, Foſter Inſtice voucht the Carl of Suſſex's caſe. An Obligation 
| made by the P2eſentee to the Patron, to pay 5 |. annually, to the wife 
and childꝛen of the late Incumbent, And not withſtanding great oppoſiti- 
on to the contrary, The Parſon keeps and enjoys his parſonage to this 
day, And judgement acco2dingly, by verdic in our caſe, 


A, 


=” 


— 


Naſies C YRay and ſoyce 143 
Cale. his wite, &c. 


| — 
— — 

——ꝛ — — . . — — 
— — :  — — — — 


.recover'd in d. bt againſt B. A. bꝛougght a fire fac. B. pleads that A. fs 

outlawed, xc, That is a good plea it he be outia ved after the plea in 
bart pleaded in the action of debt, but other wiſe it is if he be outlawed be- 
lo ze, . foz then B;. might have pleaded that in bar ta the firſt anion; And 
that if in our caſe, The moncy being in Court, the Kinos Serjeant pꝛays 
to have it foz the Kiag ; He ought to ſhe:v the Datlaw2y ſub pede ſigilli, 
and the party ought to conſeſſe that h. is the ſame party, 


19 an Ejectione firm. a nonę ſt other things, theſe points were reſolved, 

1. Tenant in tap! of a Pannoz, with an Advoivſon appurt, grants 
the pꝛoche in avopdance and dies, and the iſue enters in the Panns: , 
then the grant is void, but not without entcy: As it ſeem'o by 3 Rep, 
81. And although that ſuch a grantee pꝛeſcnt by colour of ſuch a grant, 
Yet that is an uſurpation which ſhall bind, u. 

2. A leaſe ſoz 2 years, and after foz 3 years, and ſo from 3 years to; 
years, until 1 o years be expired. Chat is a leaſe but fo2 9 years, and the 
odd year ſhall not be accounted, tecauſe that does not happen to be deter⸗ 
mited by z years, And ſo if it had been fo: 20 pears, ic. 

3. Chat it was found, that the Lefſoz was now tacumbent ; and god, 
although t ey doe not find (that he is in lite) fo2 it is moze than imply- 
ed, if, 


Naſies Caſe, 


A N Jnfo2mation upon the ſtatute of Uſary, fo? acontrac with per- 
ſons unknown, recipiendo ul ta 10 |, fn the hundzed. 

1. That was held in ( becauſe wich perſons unknown. B:cauſe 
that is not allowable , but in caſe of an Indiament, pro morte homs- 
nis iengtt. 

2 That an Infozmer who is not party, although the contract was ul - 
tra 10 l. &c. per cent. ſhall not have any benefit, unicſe there was a 
receipt of the uſury actoʒ ding to the contra, And foz that the recipien- 
do is naught, becauſe there is no ace no: time pat of th: receipt, which 
is now traverſable in that infozmation- 


Ray and loyce his wife 


N waſte, Eſtrepment was directed to the party and to the Sheriff be⸗ 
] to ze Indgement. Although that Br, 60 v. ſaps, That a wzit of t\trep. 
ment lies in an ation where damages ſhall not be recovered in waſte , 
_ ny treble damages fo2 the waſte, befoze the action bzonatt, Note 
„B. 61. n. 


Baylye gain Knighton, 


Na parricione faciends, by Tenant in Common againft the other, An 
Ie was granted, fo2 all that the Plaintiſf had conti ſt to 
be held in Common , and not of maze, foz by ſuch means, a man 
may be inbibited to cut his own bows, acco2ding to his occaſions. 
But Benelowes, cap. 5. fo. 4. ſeem'd, That an Eftrepment does not lie 
between tenants in Common, Bat in M. 6, Jac, It was rul'd that the 
Eſtrepment ſhall be granted, although that Cook ch. Juſt. held with Bene- 6 
lowes, But note, that in 5 lac, Lady Lucy againſt Oxenbeidge, An 
Eſtrepment was granted in a part cine faciend, becauſe it fs a real action, 
and no damages to be recovered, And Brownlowe ſhewed many p2c fi- 
dents contrary to Benelowes. E 2 Lady 


_ 44 Lady Raynor ant — [ Sis George Reed 4 ; 
Tho. Holcroſt et uxor. gains Wainford, &c. 


632 — 
TD — —ũ6ü—— 


Lady Raynor ag4inft Tho, Holcroſt et uxor, 


was 
eſſoign'd, The wife makes default, as well the might, becauſe they 
appear by ſeveral Atturne ys; And the ſame dap is giveu to her, at 
which day ſhe appear*d, and was efſoignd , and then the Þugband makes 
defaultt , et idem dies given to him, And it was reſolv d. 
1, Chat an Eſloign lies in Dower. ve. 2 E. 4. 16, a, 21. b. notwith- 
ſtanding the 44 Eliz. 5. 2. And the Stat. x2 E. 2, cap, 1. That is to be 
intended of an Coign of the ſervice of the King, oꝛ of an Eſſoign after 
iſſue, and ſo it was alſo rul'd in Symers caſe, and in Bedingfeilds caſe, and 
others. 

2 The idem dies is given to him that made default. And the Court 
is ſo although that otherwiſe it was done in 2 E. 4. 16, a, 21. b. Foz that 
is but a diſcontinuance of the pʒoc eile. 

3. That the Husband and wife might have ſeveral Effoigns, 


Sir George Reed againſt Wainford, 


— — teme, the d appears and 


of the Counties, and the title oz the tenure being clear fo2 the 

laintiff, The Court directed the Jury not only to conſider the value 
of the land held of the Plaintiff, But alſo of all the other lands, leaſes , 
and goods, and all his eſtate, and to give damages acco2ving to the 
rate that a man of ſuch an Eftate might have with his wife. And they 
give 40 |, although that the Plaintihad p20v'o, That one pzoffer'd 100 
with him bona fide, 


Peter Gee again Peter Longe. 


Rover and Converſfon was bz ought againſt A, and B. A pleads not 

guilty, and that iſſue is found againſt A. B. pleads and traverſes 
abſque hoc, that he and A. coverted, c. And that iNue is found oz B. a- 
gainſt the Plaintiff ; Vet it ſeem*d to the Court that the Pit. call have 
Judgement againſt 4, upon the firſt verdi. Foz although that the De- 
claration be, that they converted, xc. Bet that ſhall be inteudeed joynt- 
ly and ſeverally : And ſothe opinton of the Court was againft A. 


Taylor ag«iaft leaner, 


[ N the replication , the Plt, avows the taking as an Eftrap, xc, as bay- 
ly, 4c. And that he delivered the Pare and Colt to the Copyholdet of the 
ſatd Pannoꝛ, to depaſture in a Cloſe , which is within the ſaid Pannoz ; 
and that a year and a day was paſt, and that within the year the Pit, 
had refug*d to ſatisfic foz the feeding, And in that caſe by the Court, 

1, The p2oof of the pzoperty by the Plt. when his Catel Eftrays, ned 
not be by oath, but it ſuffices to be by marks , and affirmance of the 
Neighbours, As foz weck 39 E. 3. ve. Magna Charta cap. 2, 

2. The party ought to demand the amends fo2 the feeding at his peril, 
Do that the reaſonableneſſe may be adjude*d by the Court, at. 

3- The Bayly cannot delegate his authority to another, oz veliver the 
Cray to be kept by another, but the Eftray onght to be kept within 
the demeans of the Pannoz in loco aperto. Bo that it be obvious to the 
rie w, it ſcarch be made. 


I Na w2it de yalore maritagii, and a Jury of two Counties, 6 of either 
Þ 


Note, 


bog 4 hf — Fe 
Penny. Caſe, &c. 


— 
— — — 
— — —— 


NOte, that a man in Execution ſhall not have a ſuperſedeas upon an 

Audita querela, unleſſe it be grounded upon a ſpecialty ; Buthe all 
have an Audica querela upon a ſurmiſe , ifhe put in bay!, &. but not a 
ſuperſedeas. Cook ch. Juſt, advis'd every Student to take notice of that, 
And after in many caſes it was tul d acco2dingly, 


Valentine againſt Penny, 


A Treſpaſſe — clauſum fre git, et ſolum fodit. The Defendant ju 
ti es, that he and his Ante ſtozs, and all whoſe eſtate he had in a 
Cottage, ha ve us d to have Common of Turbary , to dig and ſell ad 
libitum, as belonging to the houſe, xc, And adiudg d that it is an ill plea. 
Foz ſuch a Common as aboveſaid is an inter. | and a Francktenement, 
ve, 7 Allize 4, And is repugnant in it ſelf. F02 a Common appertatning 
to a houſe, ought to be ſpent in the houſe, and not ſold ab20ad, And 
Judgement accoꝛdingly. | 


NOte, Nichols pꝛapꝰd the opinion of the Court. Leſſee of a poz tion 
of tithes ( without any ſoyl oz barn ) tendzing a rent, with a pꝛo 
viſo, that if the rent be not pay d, that the leaſe ſhould be void. By 
Walmſly, That the Lefſo2 ſhall not be compelled to ſeek the Leſſee, and 
demand the rent of him. But the Lefee ought to ſeek the Lefſo2 be 
that needs muſt blowthe coal ) And ſo it hath been rul'o befo2e that time. 
Daniel agreed expꝛeſly, and Warberton non dedixit, Dyer, 88. a, 


Welbies Caſe, 


N aquare impedit. Che Plaintiff intitles himfelf to a ꝙ innoꝛ, to which 
—— —— That his father was ſeiſ'd & c. And Co- 
ſaying byIndenture bꝛought here into the Court to na- 
ral affedton, c. with B. to ſtand ſets'd to himſelf fon life , the remain- 
der to the Pit. xc. Anm that his father dies, and the Defendant de mur⸗ 
red ſoʒ that ſault: But by the Court the pleaving is good, fo2 the party 
is not pzivy noz partyto the deed, no2 hath he a remedy to come to it ; 
and de hath the eſtate by 27 KH. 8. of uſes. And now the deed p2operly 
belongs to the Covenantee. And ſo was the better opinion, in Dyer, 
277+ and that diffzrs from the 14 H. 8. 7.8. And Judgement was gi⸗ 
ven acco zdingly. 


Jeffry againſt lohn Boys, 


Aa Replication in the Avowry , pzeſcribesto have Common appurt, 
| rurtordno ſhew and aver that the Cattel were le vant ano couchant 
upon the land &. And foz that it was held to be naught by the Court, 
ve. 1j E. 4.32. But in our caſe , the iſſue was joyn'd upon the pꝛeſc i ip⸗ 
tion. And by the other fault is alldwed asconfeft, And is helped af- 


ret verdic by the Stat, ve, 5rep, 43 a, 
Cutter et uxor ag«inſf Barber et ſon uxor, 


12 pertione facienda by conſent quod partitio fiat. And a w2it was to 

the Sheriff to make partition, And betoze that it was fil'd (but ak- 

ter the return) The Court deing intoꝛ med, that one of th? wires was 

dead, and it was pꝛay d that the mit ſhould not be fl d. By the Court, 

If it hould be fill d, then the Court ſhould give an erroneous Judge⸗ 

ment againſt the dead perſon, And a day was given to the other _— 
X3 


— — — — - — — — — 
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_ Tyrwhite againſt Ballard againſt 
Kynaſtan, } Ballard, &c. 


ſhew, if the wife was dead. And in the interim the filing of the wzit was 
ſtatd. But after , becauſe it appear d that ſhe was not deav,untfl after the 
return day of the watt, to which day the Judgement ſhall have relation, 
It was rul'd , that Judgement ſhall be given, and the w2it filed: ſo it 
ſhould be if the Defenvant in accompt dyes befoze the ſecond Judgement: 
02 if the Defendant in treſpas, after Judgement upon a Demurrer, dies 
befo2e the return of the wꝛit of enquiry of damages, 


Tyrwhite ag, Kynaſtan, 


2 


N action upon the caſe upon an Indebitatus exiſtit, of an Aſſumpſit. 
A And the Plaintiff demurs, becauſe there is not ſhew'd how, and fo: 
what things be was indebted. And in H. 5 Jac. enſuing, without ar- 
gument, It wasclear by the Court, againſt the Plaintiff, And in P. 
28, Eliz. B. R. Wood againft Draper, Chat the Defendant may ſafely 
plead non deber, as well as in debt. By Fenner and Gawdy, and in M. 
7. Jac, B. R. Ivers againſt Ingram, Jt was adjuvged, That he ought to 
ſhew how he became indebted , (viz, ) foz merchandizes, oz foz reavy 
money, 


1 Ote by Cooke chief Juſtice, That the kerping of a Church-bok 

Ne: the age of which would be bo zn and chiſtened in the pariſh, 

began in the goth year of Heory the Etahth : by the inſtigation of the 
Lo2d Cromwel. | 


> Bullard ie Ballard, 


I N a warrant, chart, The Plaintiff ſhews, that he and A. were ſciſed in 
Fee, and ſo ſeiſed, that A. releaſes with warranty foz him and his 
heirs, to B. and his heirs, ( without ſaping contra omnes gentes ) And the 
w2 it was of two Pelluages, and half an acre in St, Clements Danes, &c, 
And the deed of Relcaſe was, as it appears upon demand, And upon 
ſight of parcel of the land cum Edificatione upon it, with the buttals, con 
taining in length from Caſt to Weſt, 2. tet, c. and in bꝛeadth from 
No2th to Toath, 21 feet. And upon that the Defendant demurrs, and it 
was adjudged againſt him, And it was reſolved, that the count is god, 
although it is not ſut wn by what means oꝛ conveyance they were ſeiſed , 
oꝛ how they were ſciſed ; Foꝛ if they are tenants in Common, the re- 
leaſe is not good ; oz that they were joyntenants, But otherwiſe it 
is, when a tenant in a reall aaion, pleads Joyntenancy, in abate- 
ment of the w2it. See fo; that oifference 2 E. 4 11. 30 E. 3, And 
now agreed by the Court, 

2. The vartance between the w2it and the deed is not material, Be⸗ 
cauſe the Plaintiff in his wꝛit ought to demand it in fozm , acco2ding to 
the Regiſter, Alſo, it is not any p2ejudice to the. Defendant, Foz 
the recovery ſhall be only acco2ding to that, which the de- 
mands. x | AL 

3. That is a General warranty, and a warr. char, lyes upon it al- 
though he does not ſay, Contr, omnes gentes, ve, 1,Rep, 2. And judgment 
now given accozdingly. 


Evelinge «gainft Sawyer, 


] N treſpas. It was teſolded upon Evidence at barre , That where the 
Defendant intitles himſelf to land, by a feofment made to A. to the 
uſe of the Defendant of a Pannoz, in which, ec. is parcel, Chat that was 
naught, 


| Andrews . 8 3 Randall againſt a 47 
Knowles, &c. 


— — 


Andrews agaiu¹ Webb. 


I was agre@d by the Court, That the Court of Chancery, may be by 

pzeſcription ; as th? Counties Palatine , and the payo2s Court of 
London, which is called the Mark Court. Becauſe the ayoꝛ may marx 
any cauſe in the Sheriffs Coart befo2e judge ment; ait goug) it be after 
verdid, and may examine it, 10 H. 6, 14. Bat by Cooke chief Juſlict. 
The Court of Chancery 02 Cquity, cannot be by grant of the King, Be⸗ 
cauſe it took its birth2ioht from the Sabjen, And that he had ſen the 
grant of the County Palatine of Cheſter to Hugh de Lupus, who was the 
firſt Earl of Cheſter after the conqueſt; to hold it tam libere per gladium, 
quam Rex Regnum Angliz per Coronam ; pet the Chanccrp might be be- 
toze that by pzeſcription- And he ſaid, that the dignities befoze the Con⸗ 
eſt, were not patrimonial, to deſcend, Thich Doderidge, the Kings 
Serjeant affirm'd. And he ſaid, that he had ſen Charters befo2e the 
Conqueſt, with the additions of Dukes and Carls: and in our pꝛincipal 
caſe a procedendo was granted to the Papozs court, 


Randall gif Knowles, 


. 

l 
1 
1 

. 

N 
| 
N 


Pꝛohibition was pꝛay d upon a ſurmil? , that the tithes, foz which 
Ag ſute was, belonged to the Uicar, and not to the Parſon ; By the 
Court, That a conſultation ſhall be granted: Foz the right of tithes is 
confeſſed. And if they belong to the Parſon 02 to the Wicar , that is 
meerlp And that ſo it was ruled in one Buſhels caſc, The 
Parſon of Pancras, and in one Milbrays caſe it was adjudged accozding- 


ly, 


Phillips gin Slacke, 


v the Court; That a P2ohibition ſhall not be granted, upon a bare 
ſurmiſe, that h is ſued fo2 tithes by the Parſon of D of Lands in the 
pariſh ol S. unleſſe it appears, in the pleading in the Spiritual Court. Foꝛ 
they there ſhall not be Judges of the bounds of the pariſh, ve. 5, H. 5.10. 


22 E. 4+ 24+ 


Pawlinge ga, Baker, 


N EjeRione firm, of 10 acres. The verdic upon not guilty, found 
A the Defendant gutlty of 8 pieces, and fo2 that cauſe judgement vas 

ſtaid; Foꝛ the vervic ought to be certain : ſo that the execution may 
be made of it. Alſo they did not find him guilty of the reſivue, And 
loʒ that it was alſo naught, 


Smith againſt Foaves, 
] Na quare impedit, it was rcſolv'd and agreed by all upon Evidence at 
bar 


1. That a reſignation to a P2octo2, does not make the Church void, 
until it be accepted by the Biſhop, and acknowledged betoze him. Do 
that a p: eſentation-in the mean time was void. 

2. The ſpecial verdic finds an inſttument under the ſeal of the Biſhop, 
on 


* 


146 
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Sharpe againſt 5 3 Pellams 
Sharpe. Caſe,&c, 


— — — — — — 
* — — — — — 
— 


upon which was indoꝛſed, That the reſignation was acknowledged and 
accepted by the Biſhop; yet that is no abſolute finding that it was a teſig⸗ 
nation in facto, as the finding of a deed with anindotſement that itve- 
ry was made, is not good finding of aleaſe fo? life; oz the finding of 
an acquittance of the debtee, is not good finding, upon an iſſue of plene 
Adminiſtravit, Foz it was but a circamſtance and inducement to the 


Jurp. 
Sharpe ag4inft Sharpe, 


A Pꝛohibition was pꝛayd upon a ſute in the Spiritual Court fo2 tithes 

in kinde of a Park now converted into Tilliace , upon a ſurmiſe de 
modo decimandi, to pay a Buck and a Doe foz all tithes, And allowed by 
the Court and agreed, 

1. Although that they are ferz naturz,yet they may be given foz tithes. 
Do to pay Feaſanrs, &c, 

2, Although they are not tithable of themſelves , yet they may be gi. 
ven fo2 modus decimandi; as a great tree may be given foz tithe of trees 
tithabie. 

3. That that is a diſcharge to the very @opl, and the Park is not but 
a lib rty, and the owner may furniſh it with game, when he pleaſe, But 
after a conſultation was granted, becauſe the ſurmiſe was not pzoved 
within the 6 months. Wo adjudged, H. 6. Jac: C. B. The Uicar of © lare 
in Sußflke, who iuc d ſoꝛ hopps. And there alſo a pzohtbition was gran; 
ted upon ſucha ſurmiſe. Bat after a conſultation was granted in that 
caſe, Fo2 the modus decimandi was alleg'd fo2' diſcharge of tithes of 
Hay and Herbage, and not of all tithes, where the libel was fo2 tithes 
of Yopps, Aad Cook chief Juſtice, voucht one Shibdens caſe, That ſuch 
a modus decimandi generally foz the Park, is not god, it it be dif- 
— Bat it ſhall be particularly , foz all acres conteined in the 

ark, 


Pellams Caſe, 


A quare impedit was b2ought agai;Mf the Archbiſhopof Canterbury,/(e- 
de vacante de Chicheſter ) and the diſturber and the Ci:ark, The 
Plaintiſt had Judgement upon a non ſum Informatus. By the Court, the 
wit (hall be diretted to the new Biſhop, in the mean time choſen and 
coaſecrated : although he was not party to the firſt mit, 22 B. 3. 


I I. 
Goodwin againſt Tompkins, 


Dute was in the Admiral Court (oz ſetting a ſhip in a Wharf to 

tie damage of th: Platztiff: ſo that none could come to his W art, 
which is ſaid within the bill to be within the Mard of sint Mary Hil: 
And a Pꝛohibttton was granted; upon a ſuggeſtion, that it was god foz 
the o2deriag of hips, A conſultation was granted, but afterwards ups 
on good a2" ice and opening the matter, a ſuperſedeas to the conſultation 
was granted, et quod prohibitio ſter ; fo2 th w2ong and fad is ſay to he 
within a County and Ward ; and foz that it does not belong to the Ad. 
miral : and fo: civil contracs oz treſpaſſes done upon the river of Thames, 
oz any other River, that ta pꝛopet to the Common law triable in that 
County, wic is next tothe bank, and that ſine of the Rfver where the 
fac done, but in criminal matters upon any River, that is given to the 
Avmira!, by the Statute, 28 H. 8. cap. 15. 


Norton 


— — —— — — — ———2d 


Norton agams} Thomploa as zen | 
Glover. c lackſen. 


— —— — — — — —— — —— —— I an 
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Norton g Glover. 


ITwas adjudg d upon a Demurrer, A. makes an Obligation to Ba. 
ron & feme, the Baron dies, the wife takes Letters of Admiaiſtra- 
tion, and bꝛings debt upon that Obligation, as Admintſtratrix, and de 
clares acco2dinaly, But ſhe dies befoze Judgement, and her Executo: 
b:ought debt upon that Obligation. And adjudg d that it does not 
lie. k 

1, That perſonal duty being choſe enaction, ſhall well lie in Joyr- 
ture between Baron and feme, Bat otherwiſe of other perſona! things, 
ve. 4 H. 6. o. a. » 

2. That is a ſufficient election and waiver. Althong che had Judges 
ment to have it as Ayminiftratrix, and not in her own kt: yt, 


Thompſon gt Iackſon. 


[| Na Warrantia Chartæ npon warranty, Bis Anceſto2 the Defendant 

pleaded riens per diſcent. By the Court, That Judgement ſhall be en- 
tered fo2 the Plaintiff without tryal if he will, Foz the Warranty is 
confeſt pro loco et tempore. Foz the Tryal may be long and charge- 
able, 


The King againſt the Biſhop of Chicheſter, 


I Na quite impedit ft was doubted, If A. having tro benefices with 

the Cure, by diſpenſation, and then takes a third benefice with Cure, 
It now both the firſt benefices, 02 the firſt of them on'y be vold. Heron 
ſaid, That it was adjudg'd that both of them ſhould be void. 


Arnold gin Skeale, 


land and dies: The Wife takes the Coꝛn, and tle Crecuto? of the 

Husband bzought treſpaſſe, quare clauſum fregit. And two Juſtices 
were againſt two, It the wife, oz the Crecuto; ſhall have them, ve. 
Dy. 316. a, But all agreed that it they belong to the Cxecutoz, that he 
may well have that action, quare clauſum fregit. Foz as to that intent. 
fo; the cozn, the cloſe is his. 27 H. 6. 28. a, 


Raman feme joyntenants fo2 life. The Þusband he ſowes the 


Rooper 4g45»ſt Bulbroke, 


V Pona p2 ohibition to the High Commiſsionets: And it was diſputed 

from M. 3. lac, Until now by the Court. The High Commilſgtio- 
ners have nothing to do with rhe intereſt of meum and tuum, oz Legacies, 
tithes, 02 penſions, which arc given to the King by 31 H. 8. And there 
was no remedy fo2 them at the Spirit ual Court, (nowithſtanding theſa- 
ving ) in 31 H. 8. until the 94 UH. 8. It was enacted, which recites the 
mi'chicf, an? gives Juriſdicton fo: them tothe Oꝛdinary, And that was 
befoze the Statute of 1 Eliz, toz the High Commiſston. 


Whartons Cafe. 


14 an habeas corpus, the tauſe as return'd to be, That !e being 
Churchwarden,and refus'd to take the oath upon erqutry of 29 Arti- 
cles touching Eccleſiaſtical matters, And the Warrant of the Commit- 

I ment 


— — 


jo Pinſon againſt 
Readhead, 


= — — — — — — —ß — — ———_—_ 
—— — 


ment of the Commiſsioners, was to retein him, and until we ſhall give 
Order ſor his delivery. By the Court the cauſe is not traverſable, Be- 
cauſe there is no perſon in Court to take iſſue upon that. But the party 
is put to his adiou upon the caſe if the ti turn of the cauſe be falſe, 02 may 
have a falſe impꝛiſonment. 9 H. 6. 44. 10 H. 7. 17. b. 

2. Until we, that is all we, 22 E. 4. 3.2. 1 H. 7. 7. a. that is not good: Foz 
if then any of them dyes oz be removed: The party ſhall never be delive- 
ted by that means, Bat ft oaght to be , until ve ſhall be lawfully velt- 
vered, Bat notwithſtanding, Wharton was not out upon bapl, becauſe 
no alſo he refuſed to take that oath ; Bat with a ſo far forth as the Ar- 
ticles doe agree with the Law of God and the Land, Note, that ſuch ſub- 
ſcription 02 conſent to th: Articles 13 Eliz, by a Parſon is not good, As 
it was adjudg'd in 33 and 34 Ex. B. R. Clark agi Smithfield, But 
alter wards Wharton was delivered by the High Commiſsioners. 


P. n on ageinſt Readhead. 


P. B2oug!t debt ſo2 111, 5s. and declares that he was Herauld of 

Chciter by ſeveral Letters Patents, with the fees andp2ofits , And 
that 11 l. 6. belong d to him fo2 his ſhare of fees, of a Knight lately 
made, and that ths Defendant was Collect? of the ſatd Fees, and had 
made a bill of that 11 l. 5. to the P aintiff, upon lol ich he now declared. 
And the queſtion upon the evidence was, P. was a compleat Nfſficer by 
the very Letters Patents , without the Ceremony of the in veſture, 
and allowance of the ſix Commiſſioners of the Parſhal Court, accozving 
to their rules and Commiſston, in which there is a clauſe ; That none 
mall be Herauld, if he hath not been befozs a purſevant. Cook delive- 
r. d his and the opinion of the whole Court, That he was a good Officer 
by the Letters Patents, and vouch'd one Dethicks Caſe , who was in⸗ 
dicted by the name and addition of Garter King of Armes, And pet he 
had on'p the Letters Patents, without Ceremony, Alſo a Nobleman 
is complcat by his Patent of Creation, without the ceremonies of the 
Robes, oz to be gladio cinctus, as it was Anthony Brownes caſe a Ju: 
dite; who being queſtioned in the Upper Be ychof Parliament, foz 
being ſo without being a Gent, He pluckt out his Patent of his creation 
as Baron out cf his boſome. And that mas allowed him, One is a 
Judge by Letters Patents, although he be not won, oz hath not ſat 
upon the Benthin Court : And Clarentius now a Hetauld, never was a 
Wurſe vant, And the Jury found acco2dingly, 


NOte, if two recover in debt, qc. And befoze Execution one of them 

dies, It Exccntion be ſued in both their names it is not Errour, 
Brounlowe ſ(afd, that in ſuch a caſe , the ſurvivo2 ought to ſue a ſcire fac. 
befo2e that he can ſuc Execution. But Cook, and all the Court ſaid, 
That he may ſue cxecution without a ſcire fac, becanſe he is pꝛiby and 
party to the Judceement; And vouch'd 21 E. 9 


NOte. that dibcrs Oatlawzies were revers'd that term; Becauſe 

upon the return and p2oclamatfons, It appears that ſome pzoclama- 
tions were made in the time of the fozmer Sheriff, and others in the 
time of the no Sheriff, and his name to them, But does not return, 
iſtud breve mihi delibexar, fuir de Recordo Of the pꝛoceedings of the 
fozmer Sheriff, 


Smiths 


— —äꝛꝝĩ —v—e— — 
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Smiths 8 2 Latters againſt 
Caſe. Suſlex, &c. 
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Smiths Cale. 
A N action upon the caſe fo: words, thou haſt had the French pox. 


And upon fas not guilty, it is found fo2 the Plaintiff. Jt was now 


moved in arreſt of Judgement, Becauſe the woꝛds are tn the pꝛeterper⸗ 
fec tenſe, and the party it may be now is well, and ſound , and no ſcan⸗; 
dal. To which all the Court agreed, and Judgement arreſted. Cooke 
chief Juſtice. took this difference of ſuch a flander, de tempore præterito, 
when it touches the mind, and when it touches the body, Ik it be a ſcan- 
dal tojthe mind, and the affections, as perjury, felony, 4c. there 
the mind that remains iz landered, But ff it be of an accidental infir- 
mity, 02 diſeaſe of the body, otherwiſe it {z. Fo2 none now will fo2- 
bear his company, although he had the piague ia times paſt, 


Parſon Latters againſt Suſſex, 
T. & NM. Iac, C. B. 


E was con vented be loze the Hizh Commiſsinoers, and they would 

put dim to his oath touching Simon ( ſuppoſing it to be committed 
by him.) And a pꝛohibition was granted, That none ſhall be compelled 
to accuſe himſelf upon his oath ; where he is to incurre a tempo2al pu- 
niſhment, at the Common law, o2 a tempo2al loſſe, as in that caſe of 
his Church: ſo foz Wſury, Note Dyer 125. in the Pargtn, And Cooke 
chief Juſtice. voucht 10 Eliz. Smithes caſe, an Atturney of that Court. 
The High Commiſstone ts would put him to his oath,fo2 hearing of Paſs. 
And a p2ohibition was granted: Foz by that he is to loſe 1'00 l. by the 
Statute, and a p2ohibition was now granted by the Court, 


The King 4945» the Biſhop of 
Li tchfield, &c, 


'* He King bought a Quare impedit againſt the Biſhop, Smich Jncum- 
bent, and Langford the Jncumbent, Pli ad no patron was named in 
the w2it. And by the Court, that is a good plea in barre, althouah the 
King be Plaintiff, claiming to pꝛeſent by lapſe foz Simony, Alſo the 
patron now, was only grante of the pꝛocheine avoydance , and had pꝛe⸗ 
ſented Smith, yct he ought to be named ; but if the Clerk had been in by 
coliation by the O2dinary foz lapſe, 02 p2oviſion of the Pope in fo: mer 
times, oꝛ ex preſentatione Regis, againſt whom no wit lies. If a common 
perſon had been plaintiff in the quare impedit. In thoſe caſes it might be 
without any patron, ve, 7 H. 4. 37. 7 Rep. 26. 9 H. 6, &c. 


Symonds ag5 ſt Cockerill, 


Pon a Demurrer, in a replevinfoz 200. and an Arowry,ac. the plain 
tiff pleads in barre, that the Defendant had not given 100 l. and 
fo2 that he granted to tim 20 |. per + nnum fo2 $ pears annually, as a tent 
charge, and after that fo: two pears moze, if 3 men live ſo long, and 
concludes, that it was a cozrupt deed, And this difference was agreed by 
the Court, It the Oꝛieinal contrac, was fo2 to have a rent-charge , as 
in our caſe, that is not Uſury but a good bargain and pennywozth ; but 
if the party had come fo2 to bozrow the money, and then ſuch a contra 
enſued by ſecurity, then that is Tlurp; but the party there alſo 
ought to plead that, quod ſuit per viam corruptz barganiz, Het 5 Rep.69, 
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152 Allin _7T 3 — 
Naſh, Gage, &c. 


And it is not ſufficient to conclude that it was co2rupt , although that by 
the Demurrer only it be conteſt. And nom the Court medtated an agrec- 


ment, to take the pzincipal, And ſo it was concluded, 
Allin gt Naſh, 


1 Nan Ejectione firm. it was reſolv*d, that if a Copyholder ſarremers 
F c. 5. v., Jattoꝛding to the cuſtom. tothe uſe of N. after the death ofthe ſurrende- 
258, ret; that that is good notwithſtanding that one cannot pꝛeſerde the ſame 
Eſtate to himſelf ; fo; the Eſtate is in the Lozvd. And the ſurrenderer 
during his life ſhall take the p and afterwards the Lo2d ought to ad. 

mit B. acco2ving to the direction of the ſaid ſurrender, 

2. Although that after the death of the Surrenderer, the Loꝛd avmits 
an Eftranger, wholeaſes to the Plaintiff, and the Defendant, who dad 
right to enter without admittance, enters. He is not guilty as to the 

ſtranger, Becauſe his Entry is lawfall, and the avmiſston of the ſtran · 
cer was void, And Cooke chief Juſtice voucht a caſe, There are two 
Coppyholdets. and the one ſurrenders to the uſe of his will , and makes 
bis will, &c. and dyes, And adjudg'd there ſhall be no Survivozſhip. 
And Judgement was given acco2dingly in the pzincipal caſe, 


Atkins againſt Gape, 
Huntingdon ſſ. 
A Writ = deceft, upon Recovery in Dower, fo2 default of ſummons 
was abated, 


1 Becauſe Edward Cooke, &c, dated apud. Caſtrum Norwici, Now 
where it was a judicial w2it, it ought to have been dated there where the 
Common Bench is. 

2, Reſolved by the Court clearly, although that the woꝛds of the wit 
of deteitt are, Interim terram illam in manus noſtras, capias, ita quod neu · 
ter eorum manum apponat, &c. Vet the Sheriff cannot remove the par 
ty = oa but he ought only to make a general ſeizure, Wer 

racton 365. 

3. Wat the &ummoners that appear to be examined, ſhall not have 
any charges, by the courſe of the Court. But the Plaintiff at his peril 
ought to pꝛocure them, and to bear their charges, 


Rocheſter g Porter, 


Y Pon a ſurmiſe to have a p2ohfbitfon after ſentence, at the @piritual 

Court two Judgements were voncht, upon the Statute 2 E. 6. fo: 
not ſetting fozth of tithes. And 43 Eliz, B. R. A pariſhioner pꝛivately 
ſets fo2th bis tithes, and takes witneſs of it, and immediately after he 
carries them away; that is not a ſetting fozth within the Statue. Foz the 
wo ꝛds are truly. juſtly, and without fraud or covin, ve. 10. H. 4. 2, 

2. 44 Eliz. B. R. Bakers caſe, A pariſhioner ſells his grain upon his 
land, and after, by command of the Uenvee, he takes his con, being ſe. 
de ted, without ſetting fozth of the tithes, That the Parſon may well have 
an action againſt him upon the @tatute, and ſhall not be compelled to ſue 
the vendre, who it may be was not known to him, And it is not tra- 
verſable, if the tithes were ſet fozth acco2ving to 47 Eliz, At was reſol- 
ved in T. 7, lac. B. R. Brickendine againſt Deawood, 


Sir 
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Sir Walter Sands ae Fitch againſt 53 
Adams and Curwin. Vaughan, &c. 


Sir Walter Sands Ag Adams and Curwin, 


He caſe was thns, A, leaſes to B fo2 53 years rend2ing 101, rent, 14.3. Jr. 

tt. B. dies inteſtate during the years. The Leſſo; himſelf enters . % 5:9. 

and enfroffs one Goddard, who leaſes to J. S. (oz 21 pars. Sir 
William Sands takes Letters of Admiſt tation to B. and enters, c. The 
Detendants as Baylyes to G. diſtrained fo2 rent ol a yea But that caſe 
was not then adjudg'd, But they cited many caſes. As Plou. 433, and 
6 Rep. 5,6, & 59, : 


EEE nm to have a pꝛohſbition to the Counſell of Vork. 
Walmſly ſeem d, That no p2ohibition may be oziginally granted 
out of the Common Bench, unlefſe there bc a p'ca there depending ko: 
the ſame thing, and not upon a bare ſurmiſe. ve. Regiſt, 34. N. B. 33. 
1. 2E. 4.11, eyt in caſe de modo decimandi, becauſe the Spiritual 


- - 


Court will not atlowthat, ve. 22 E. 4. 20. 


Ote in debt upon an Obligation by Cook ch, Juſt. And that ſo was 
the opinton of the Civiitans , that a diſagreement to the Parriage 
had under the age of conſent. At the. age it ought to be publiſhed in 
Court, Otherwiſe the iCae may be baſtarded, Foz a diſagreement in 
wꝛiting is not a ſufficient diſagreement ,noz a good p2 oof, 


—— — 


— —— — 


Fitch 4g45»f Vaughan, 


El an Ejectione firm, the caſe vas thus. V. leafes Yi, acre to A. ſoꝛ: o 
pears, tend ing arent, c. And afterwardsleafeg Wh, acre , and the 
rent and reverſion of 1, acre to . by demiſe, grant, and to farm let fo2 99 
: Habend; Wh. acre, the reverſion of Bl, acre, the rent and pꝛemi⸗ 

foz 99 pears rend2ing tent, c. A. never atturns, the 20 year exptre , 
and F. enters in Bl. acre ; And by the Court well, Foz that ſhall enute 
as a leaſe, By the wozdg demiſe, c. Cook ch, Juſtice put this caſe, A. 
leaſes to B. fo2 10 And after he de miſes and grants that land to 
C. foz 20 pus. is a good leaſe fo; 10 years pzeſently, But it B. 
bappen to atturnment, then he ſhall have the reverſion p2eſcntly. 
And thoſe twoeftates Mall bein dim, and ſtand / di vide d. 


The Prebend of Hatcherlies Caſe, 


He Deanry of Wolverhampton anner d to the Deanry of Windſor, 
— morn S8 Jurigdiction, The Dean makes 


- all times remaining in the D2dinary, 
True it is, What -Ecclefiaſtical Jurfſdiction in judicial aas may be exe- 


14. 20 H. 6, 1, That a Commiſlary 
And a grant af that by the ts nx 
* „3. a gran not 
„but daring his life ; EE hr roy od nds bag Foz the law 
appointed, that he ſhall exerciſe that Jurisdicion ( lede vacante ) 
ſi cet ) the rchbiſhops in their ſeveral P2ovinces. ve. 17 E. 3. 23» 
That the Archbiſhop and the Dean and Chapter cannot grant the Juris 


53 diaton 


— . — . ... 


154 | The Widow wat: 1 Te againſt 
bins Caſe. Teynton. 


diction of the Warden of the Spiritualties , after the death of the Arch- 
biſhop, which is a moze ſtrong caſe. And if the Subſtitute as aboveſaty 
offends , the Oꝛdinary ſhall be puniſh'd fo2 it. Which is unreaſonable ; 
Do that the grant being vold, that cannot be made good by the confirmati- 
on of the Chapter. Cook ch, Juſt. It that ſhould be a good grant to bind 
the Succeſſo; : Then the Succeſſoꝛ cannot remove him. And yet the 
Succeſſ02 ſhall anſwer fo; the ans and offences of the Commiſlary, 
wi ich would be too hard, 


N the tat chamber between the King ex relatione of the Deputy of 
Inte. P. 19 lac · 1 ireland , and the Lozd Detmond, Six Percy Cresby and other Defen- 
dants it was teſolv d. 

1. Chat if there be divers Defendantr , and one of them does not ac- 
cuſe himſelſ, but accuſes his Companion another Defendant , he ſhall 
not be rece{v'd as a competent teſtimony to condemn his Companton, 
bat it he had accus'd himſelf, then he ſhould have beeu received as a com- 
petent teſtimony to condemn his Companion, 

2. It there be divets Defendants in the Star-chamber , and one of 
them is examined upon interrogato2ies fo2 the King. None of the other 
Detendants ſhall take advantage, no2 ſhall bind any part of his teſtimo- 
ny, which was not bound foz theKing ; Foz ft was their folly that they 
had not examined him upon their own fnterrogatoztes:But every Deten⸗ 
vant may take advantage of every thing that any teſtimony hath depos d. 

A though that the King hath not bound his depoſition lo: himſelf, It he 
be not a Defendant ut antea &c. 

3. That if a P2ivy Counſelloz be to be examined in the @Star<cham: 
ber. If the P2ivy Counſelloz ſaid, that the D:fendant related that to 
him, as a P2tvy Counſelloz, and not otherwiſe, The Counſelloz is 


not bound to render moꝛe over to any thing then the Defendant hath re⸗ 
lated to him, 


The Widow Dolbins Caſe, 


Foꝛ debt extended the lands to B. D. to extend the landgof B. foz 
his own debt, and to have the lands out of the hands of A, (by Retog⸗ 
niſance )acknowl: dges i tmſelf to be indebted to the Kings Audito2s, Foz 
which debt of D. the lands of B. were extended and taken out of the hands 


of A. fo2 abuſing the pꝛerogattve of the King, Jn that D. was cenſared 
in the Stat Chamber. 


Evers againſt Teynton, 


A , ſcis'd of lands, acknowledges a Recogniſance to B. in the Chance- 

ry, Andafterwards ſells the lands to C. and dies. B. ſued a ſcire 
fac, gn ft ,terrctenant and the heir of . To which C. leads that A. was 
not ſeis : of the lands at the time ofthe acknowledgement of the Necogni⸗ 
ſarte. And it was found by the Jury foz the up - Upon which C. 
moves to arrcft Judgement. Fo? that, that the Sheriff had return'd the 
terretennant only, and not the heir. Upon which Judgement was ſtatd 
until! the Sheriff had made an alias return; And return'd the heir as 


m lf as the terretenant. And then Judgement was given fo; the Plan- 
tiff, The Plaintiff himſelf ſhew'd the very caſe to me. 


Bannifters 


Baniſters 4 5 Barcham againſt 155 
Caſe. Netherſale, &c. 


— —— — ũ —  R— — 
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Bini ſters Ca ſe. 


Rowe was indiaed and found puflty by the Jury of Common . 1 c. 4 
barretry in Denbigh , and be b2ought Errour in the Binge Bench, 

And in the Recozd in Heobig! it was centred ideo venit inde lurata, And 

no venire fac, no2 przcipe to ſummon them was entred upon the Roll. 

And that was the exception. fo2 it was agreed by the Court, That in 

Supcriour Courts, as at Weſtminſter , The Entry is Ideo venit ince 

lurat. But in Inferiour Courts, as now the uſe is, to recite the venire 

fac, 02 præcipe. But the Court gave a day to ſhew P2efivents of the 

Entry. Ic eo venit inde jurat. 


N Ote, Executoꝛs ought to pay debts upon Judgements, befo2e debts 
upon ſpecialties. E. 6. Dyer $0, 21 B. 4. 21. 


* KH Indicmenc fo2 a fo2cible entry. And betauſe it was ſaid expulſ- 
latus, where it Qould have been expulſus, and fortiori modo, where 
it ſhould haue been torti modo, The party was diſcharg*d. 


NOte, it was ſaid by the Court, That a Covenant to pay money 
ſhall be foꝛteited to the King by Attainder of felony. And ſo it was 


adjudg'd in the Caſe of George Norice, 

A. , and none but he did burn my Father, barn, and he doth ue 
to ſer fier of barnes about Michaelmas, when they are (ull of Corn. 

Hadd. That an action is not maintainable, becauſe it is not ſurmic“d 

that there were barns burn'd about Michaelmas. Alſo it is not ſhewn 

- - 2200s were near a dwelling houſe, Yet adjudg'd foz the Plain⸗ 


Barcham gai»#t Netherſale. 
N action upon the caſe was bꝛought fo2 ſaying, B. is a bad minded 


T he Lord Comptons Caſe, 


V Pon tte Statute of Wincheſter , foz robbing of his ſervant in the een che 
Hundzed of Ogden: Wpon evidence tothe Jury at Bar, Jt wass 
teſolv d hy the Court, 
1. That the party rob'd onght to give convenient not ice ſo ſoon as he 
can, 
2. Il any other aske him what he aples, and he ſays that he was tob⸗ 
bed, that is good notice. 
3. It the Hund2ed of A, and B. are adjoyning,and the robbery is dane 
in the utmoſt confines of A. and the party not knowing the Mundes 
des to B. There gives notice, that is ſafficient , becauſe he is an E- 
anger, and they ought to make hue and cry, Caſt , Weſt, Roꝛth and 
South. And ſo the ed of A. ſhall know it. 
4- If a man be in an Hundzed, and after the Þund2edo? ſells 
02 leaſes his land; The Purchaſoz oz the Leſſee ſhall be charg'd. Foz 
the land it ſelf is fo2 that charg*d. 
5. If the party robbed, kno\rs the Robber , now he ſhall be bound in 
a Recogniſance to pꝛoſetute the Robber ; but yet he ſhall have his action 
againſt the Hund ed, if he be not taken, 
6. The party robbed is not bound to lend his ho2ſe, to purſue = 
thie 


— 


C. 


— 


The Grand Caſe of the : 8 5 
Habeas Corpus. 


= > 


thick, no2 he himſelf is bound to goe and purſue the thief p 
ſently. 


8 N a teple vin the Sheriff does not return any pledges; and after if- 


ſac joyn'd, and found, it was moved, It they can be put in by the 

Court after verdia. And by the Court, that they map, not withſtan- 

ding the Statute of W. 2, cap. 2. Foz befo2e that Statute, the Court 
might take p.edges upon the omiſstons of the Sheriff, But that diverſity 
was agreed, between 

1. Pledges of pꝛoſctuting: and thoſe may be inſerted at any time at. 
ter, and then the Sheriff cannot be puniſht, 3 H. 6.3. 

2. As well of p:oſecutin®, as rerorn, habend, as now and there by the 
Common Law. Alſo the Court map take pledges fo2 default of the She- 
riff, But then the S eriff ſhall be only amerc'd. Bat now by that ſta- 
tate, a penalty is likewiſe otven againſt te Sheriff; But that ſtatute 
does not take away the pov cr of the Court to take pledges fo2 default of 
the Sheriff ; Fo? if th: Sheriff omit that, and the Court takes pledges, 
yet the party ſhall have his 2aton agai. T the Sheriff, upon that ffatute, 


And fo? that, the taking of piedges now by the Court, will not make the 
Judgement crroncous, 


The Grand Caſe of the Habeas Corpus, 


T He Pꝛiry Counſel directed an O2dcr to the Papoꝛ of London, to 
appꝛebend certain Citizens of London, and to make them appear be- 
lo ze the Los of tle P. ivy Connſel to anſwer all ſuch matters as ſhould 
be objected againſt them. And the Payoz took them and imp2iſoned 
them, becauſe they would not enter into Recognizance. And the pziſo- 
ners ſue an Habeas Corpus in the Kings bench, And the Papoz returns, 
Quod virtute cujuſdam Ordins ad illum direct. 4 Dominis privati Con- 
calii, and docs nat recite the particulars of the Oꝛdet. Be impꝛiſoned 
them, becauſe they would not enter into a Recognizance, xc. as a- 
bob. ſaid; and exccption vas taken to that return, by Peard, Maynard, 
Keely, Holborne, and St. John. 

1 Jtisſafd to be vi cute cujuſdam Ordinie, and does not recite the par» 
ticulars of the Oꝛ der, and that is il. 

1. Becaaſe th: Ozder te mains with the Payo?, and he is conuſant 
ol it. 

2. That is of the Cence of the return; and therefoꝛe in Bagg 's cafe, 
all the warrants ere returned in hæc verba. 

3. Otherwiſe all that is fo2 the pꝛiſoners in the Oꝛder ſhall be amiſt. 
and all that hail be againff them, ſhall oz may be included, and ſo a grand 
inconventence ſhall enſue, 

2 Excep ion. The Bapo? ought to ſhe, fo2 what cauſe there ought 
to be Recoeniſance entred into. Thich he hath not done; Therefozc 
naught. 

1, That a Recooniſance is a reftricfon to his liberty: ſo that he ought 
a ways to attend fo: ſaving his Recogriſance ; and if it ſhall be bꝛoken 
his 15755 arc charac able, 

2, A Recooniſarce is a Judicial ad upon reco2d,and fo2 that the Judge 
encht to have ſome internal cauſe to move him to take that Recogni- 
ſanc : 0770 ff te oaggt to know the cauſe, then he may make it known to 
tive Tomt. 

. Lhe conſe ougbt to be known to the Papo, foz then hee may 
mae it ue to the Court over. Fo? if the Aing intruſts him to be a 
Juſtite of Oycr and Terminer, which is a thing of great conſequence ; 

then 


» 


— 


returned, That if the 


Harbin againſt 
Loby, 


then tte toy Counſel may intraſt him with a leder matter ; as in our 
caſe,” And £03 that, it is not like a warrant made to a Conffable 


ſtaff, Foz t ere it would be inconventent to reveal the cauſe to ſuch petty 
Oltzeeta But now tie Pays} is a great Judge (as tis ſatd ) and ſo no in · 


cauſe; and after returps fo2 bis u itneſſes 92 evidences to clear and dif. 
chargs.htmſeif ; and ſo he ſhall maue two — where one would 


and antwer to a 
thing, of which they have not Juriſdiction, and foz that the cauſe ought to 
be return d: ſo that the Court now map judge, if they have Jurildfcion 02 
not; And fo that it was reſolv*d in that Court, upon an Habeas corpus 

Commiſgtoners fine, and imp2iſon fo: that 
fine, and the p:ifoner ſues an Habeas corpus; it is not ſufficient to return, 
That de wasfined, and fo2 the ſaid Fine was impꝛiſoned. But he ought 
to ſhew p2eciſely the cauſe fo2 which the Court impoſed that fine. Foz it 
is a rule, that alwayes where the Court hath but a limited Juriſdiction, 
there upon the Hadeas corpus, the cauſe ought to be certified ; fo per- 
chance it is out of their Juriſdiction ; upon which the Court ought to av: 
judge. Do now that Court ſhall be judge, if the return ofthe Dzder and 
all the cauſe be inſufficient oꝛ not. 


3 Except 


it is, that the Counſel may appzchend them, but not compell them, foz to 
enter into Recogniſance, and fo2 that no inconvenience map enſue to the 
Coeanſel ; fo; they may attach him to appear. But if they ſhall compell 
the to enter into Recognizance, a grand inconvenience ſhould en- 
ſue to the party. Bt if he enters 02 not enters, the miſchicf ſhall be 
great to him. Fo02firff, It he will not enter, then he ſhall be deteined 
in p2iſon, until he will enter And of the other ide, It he does en- 
ter into a Recogniſance, then he hath no remedy. to adnull that Recog- 
nfſance. But it hall be good againff him foz ever. 

1 A Recogniſance ts a Judictal ac, and the Counſel cannot give autho- 
rity to them to take a Recogniſance, 

3. Every Recogniſance is cfther 

1. Uoluntary; and this is not ſo, | | 

2. Compulſozp ; and that cannot be, but foz acrime committed, Gut 
nownocrime appears to be committed. But it may be obieded, That 
upon a ſupplica vii in Chancery. the Sheriff oz Juſtice of Peace may take 
a Recogniſance, ta keep the peace, $0 upon a ne exess Regnum, To 
that it was anſtvered, That the Sheriff 02 a Juſtice of Peace have poirer 
to take a Retogniſance. But the Pay now hath not juriſdiction, Fo: 
the Counſel cannot give it to him, 


Harbin g Loby, 


Jan Ej-Rione firm. upon not guilty pleaded the Jury gave a ſpecial 

verdi. A. and B. joyntenants, fo life, A mares 4 Leaſe (oz 99. 
Pears tocommence after dis death, if B. Gall ſo long live, B. ſurrenders 
to the Lefſo2 daring the life of B. And it was reſo! v d and adjudg'd by 
Juftſees: But Fenner again them. Chat the leaſe is voſd by the death 
of A. and 2 points were mov d. 


7 . If 


, 02 a 
92 command made by the Juſtices at Weſtmiaſter to a Tip- | 


ion; od that, that it is to enter into a Recogniſance, and 
they have not power to compell them to enter into Recogniſance ; Foz 


— rr 
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158 Courtney againſt c 7 King againſt Bore- 
Thomſon, ſton and Adams. 


1, It that leaſe was good in point of Creation ( viz.) it two Jopnte. 
nants are, and the one makes a leaſe ta commence aftet his veath, and 
ory ne at to the other, And agreed by tho whole Court 
that it was, ; 1 60% +4. 

2. It 4, and B. Jointenants, A. makes a leaſe fo 9s pears, and 
then B. ſurrenders, 02 makes partition; and then A. dies: Met the teſ\- 
ſee ſhall return the part of A, during the life of B. And it was objeged, 
that ſo, becauſe the land was bound by the leaſe; and ff he had ſurvived, 
then it is clear, that the Lefee ſhall retain, But now it does not lie in 
the power of the Lefſoz oz his Companion to defeat that, that was 
once exetuted. But it was anſwered and adjudged, That now by the 
death of A. the leaſe is become void, Fo? firſt the Leſſee had not but 
a polsibilit y to have it during the life of B. which is now deſtroyed by the 
ſeverance of the Joynture. ' ö 

3. In that caſe B. was the cauſe of the ſeverance of the Joynture, and 
not A. But it would have been all one, if A. o B.veftroy'd the Jopatare; 
Foz the Leſſee ſhall not have that abſolutely during their two lives, but 
upon a tontingency and a polsibiltty, that the ſoynture continues, But 
now it ts dell royed, and with that the leaſe, And in that caſe , this caſe 
was put. Two joyntenants joyn in aleaſe fo; pears to tro; And af- 
terwards they make partition, andthe one dies, Yet the term continues 


Courtney again Thompſon, 


A N action upon the caſe was bzought fo: words. Thou art a Bank- 
rupt. And in the Declaration they ſet out, that he was a tradeſman 
that dealt by re tayl, and no Perchant , and Judgement foz the Plain- 
tiff. And it was mov'd in arreſt of ſudgement, becauſe they do not ſet 
out in their Declaratton, that he was a Perchant, but one that ſold wol, 
which is not v ithin the Statute, But the Court ſatd, that t at was all 
one, and no difference , but the Statute extends to ſuch a Tradeſman, 
as well as the wozd Perchant, And fo judgement was affirm'd, 


The King «g4inft Boreſton and Adams. 


AN infozmatfon of Jntruſion was erhibited pro Dom. Reg. againſt Bo- 
reſton and Adaws fo2 entry in Alon woods tn the County of Worce- 
ſter, who entred as ſervants to the Counteſſe of Warwick, And the 
point of the caſe was thus. Willam Hobby had iNue, Philip Hobby his 
ſon, and Maty his Daughter. Philip purchaſes land to him and his 
in fe. Willain Hob the father was attaintev of treaſon, and Philip dies 
without tue. The queftion was, ff Mary be tnheritable to Philip 03 not, 
by reaſon of the coʒ tuption of blood in the Common Anceſtoꝛ. And that 
term the caſe was argued befo2e the Barons of the Exchequer , by Ste- 
p' ene, who argued fo2 the Counteſſe, and that ſhe may well inherit, he 
ſaid, That the tirtumſtantes to be conſidered in this caſe are, 

1, That a diſcent between B2ethzen fequires intirety of blod: And 
the eldefi ſon is not h fr becauſe he is moꝛe near of blood; but becauſe 
he is moe worthy, Bit in other deſcents, the moze near of blood ſhall 
be vreferr'd, as tothe Uncies 02 Coins. Alſo the Bother in making 
of hi» deſtent, wal rot mate mention of the Father , noꝛ ſhew as be is 
B2other ; as Coxen ſhall make, As appears, 40 E. 3, And Britton ſafd 
ere y. Thot the e deſt does not inherit, Ergo he is nde old, o near of 
blood Bt for that, that fs moze worthy, And Green ſafd ſo, F063 be 


ſaid, The Daught.r is as near to the Father as the Son, S0 _—— 


In E x(hequer, 


and Adams. 


Attainder of the Father, hall be a diſablement fo2 all Heirs to claim by 
deſcent, were the deſcent is made by him, + E. 4. 1 20 H. 6. 43. The 
Uncle of the part of the Bother , ſhall not have an appeal of the death of 
the Son of the Bother ; fo2 he ought to convey by the Pother, and ought 
to make mention of het. Vn where an immediate conveyance wap be 
made,* without mention of iim that is diſabled, it is contrary, Lictleton 
ſaid, That if lands be given to a man and the heirs males of his body: It 
he hathiCue a Daughter, who hath iſſue a Son , that Son cannot inh. rit, 


(The King againſt EY 
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koꝛ he cannot convey by an heir male, but he ought to name the Daugh- 


ter in the Conreyance, and that deftrops his title, But if it had not been 
requiſite to have nam'd the Daughter, the Son might inherit. If a 
Don hath iſue a Son, who purchaſes lands, the Mather of the Bon ts 
attainted, and he dies without iſſue , the Uncle ot the part of the Father 
ſhall inherit, fo2 he does not convey no; makes a veſcent by the Pother, 
Do if the iNuz of a Baſtard purchaſe lan, + dies without iNvec ; although 
that land cannot deſcend to any heir ofthe part of the Father,yet the heit cf 
the part of the Pother may: ſo if the Baſtard was attainted. Fo? the heirs 
of the part of the other makes not any tonveyance by the Boſkard, Lit. 
tleton ſaid, that by the Attainder of the Father, th: blood is cozrupted 
between him and e which ate his hefrs. Ey which it may be col 
lected, That itt e not to make them heirs dy him, that between 
them the blo? is not corupted, But there was objeatons raiſed out of 
Stanford: Foz he ſaid , that by the Attainder of the Father, the hetrs 
are diſabled to make a deſcent from any Arceſto: - But that is to be in- 
tended from thoſe of whom he ought to claim by the Father: Foxother- 
wiſe by the Attainder of the Father the h:ir ſhould not inherit the Po⸗ 
ther. And BraRton ſays expꝛeſly, That notwithſtanding the Bother be 


attainted , yet the ſon might inherit the Father, 12 H. 7, There it is, 


that if a man hath iſſue by his Wife, the d is attainted and pardo- 
ned, it te hath (ſue another Won, de ſhall be Tenant by the curtcſie, 

Stanford pet ſays, That by the Attainder of a Nobleman his hcirs wall be 
ignoble. But that is to be intended of the Nobility that deſcends from the 
perſon attainted. It an Alien hath iſe two Sons, the eldeſt parcha- 

ſes lands, and dies without iſſue, the youngeft ſhall inherit; And pet 
there is not any p2tvity of blood in them to inherit the Father, as a Com- 

mon Anceſtoz. 

An other Objection was made, fo2 that that the Father is their 
Fountain, and if it be cozrupt , all the branches and ftreams muſt of 
neceſsity be coꝛ rupt, that is, when the Father is the Condait, and they 
are to derive their eſtate from him: But theſe do not claim ſo. And to 
make a pꝛivity in their blood, the Mother ſuffices. An other Objection 
was made upon that; the Fathers blood is moze worthy, ſo that his 
diſability deſtroys all: But that is not ſo. Fo: the blood of the Son is 
indifferently participant of both, 12 B. 4. Ita Purthaſoꝛ hath iſſue, who 
dyes without iue , that land ſhall go ta the heit of the part of the Pother 
of the Purchaſer ; Jf their be no heit of the part of the Fathet. And 5 
H. 7. Colts caſe, It land be given to Baron and feme . and the heirs of 
their two bodies, the Bugband being attainted dies, The (Cue ſhall not 
inherit, But now in our caſe it is not ſo ; fo2 he is not to make a con- 


vepance by the Father: And confequently his Attainder ſhall not viſa- 
— to inherit, Fleminge the Queens Wollicitoꝛ argued on the con- 
arp 


The Queſtton is now, Whether Mary ſha!l be heir to her 
B2other Sir Phihp, the Father being attainted of Felony, And he 
ſaid, that the Attainder did diſable the Siſter fo be beir to her B20- 
ther, In the Argument ot the Caſe two gencral points were to be 
conſidered. * 
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1. The courſe of deſcents. 
2. Attainders and their effects. 
1. Foꝛ deſcents, There can be no deſcents, without an Inheritance to 
deſcend, and a perſon upon whom it may deſcend ; And the perſon upon 
whom it doth deſcend is called Hzres, ab hæreditate. And this perſon is 
not made heit by any ad oz diſpoſition of the owner. Foz he dyeth, and 
leaveth it indiſpos'd ; but it is ſetled by the courſe of the Law. The Law 
doth not caſt 02 ſettle an Inheritance upon any perſon, at adventure; but 
by a ſure and ſetled courſe, founded and grounded upon reaſon, Let us 
then examine the reaſon, Why the Law doth ſettle the deſcent by Jnhe- 
ritance upon one perſon moꝛe than upon another, and wherefoze one per 
ſon is pzeferr'd in courſe of deſcent, befoze another The reaſon of our 
Law therein, is grounded upon the Law of Nature, and the Law of God, 
to pꝛovide, love, pzeſerve and advance the ſame p:rſon, the Law will pꝛe⸗ 
ferre and advance , executing which the owner by all intendment 
would 02 ſhould in hes life-time have done. But by Nature and Gods 
Law, everp man is bound to love, pzeferr, and advance his own blood 
befo2e any ſtranger. Therefoze the Law following Nature and Rea- 
ſon, will advance him to be heir; that is, of the bloud of the owner ; fo 
where there is no derivation of bloud, from 02 the owner, and 
him that ſhall ſucce&d as heir, there the Law v fil n vance oz pzeferre 
him to be heir. And as every one of bioud by poſsibility may inherit, ſo 
all of bloud cannot inherit ſimul, but there is a p2cferment of one of the 
bloud befo2e another, in the next of bloud, befoze one moze remote. And 
if in equal degree, then the wozthicft, And to diſcern who are of bloun, 
who near, who remote, we muſt reſozt to a Line mentioned both in our 
Law, the Civil Law, and the Law of God, which Line is a collection de. 
ſcending 02 deriving from one to nmon ſtock, containing certain degrees, 
by which it may eaſilp be diſcerned, what diſtance and degree there is be 
tween perſons linked and coupled in blod , the one ſrom the other, and 
they are called degrees, ad ſimilitudinem graduum, per quos gradimur 4 
primo ad proximum ; and thts Line is either recta oz tranſverſ. and theſe 
other, aſcendent 02 deſcendent, and thoſe in linea recta deſcendente are al- 
watcs p2eferred befoze thoſe in linea cranſverſali, and in both lines the de⸗ 
ſcendents are p2eferr'd bcfoze the aſcendents from the common Cock, 
quia hxreditas eſt quoddam ponderoſum cadens , 'as Bratton ſaith , 
And hercby it is very evident, and cannot be denyed, whatſoever perſon 
is not compꝛehended v ithin this line of conſangutnity, that perſon can- 
not be heir by any means; fo2 the Law reſpens no man that is not of 
bloud. becauſe of the line of bloud and conſanguinity, The Law cannot 
ground it ſelf upon ſuch a ſound and certain rule, as is the Law of Na- 
ture; and therefoze our Law doth vield many tollerations , between 
thoſe perſons that are united in bloud, which it doth not tollerate in ftran- 
gers, viz. one bꝛothet cannot have an aſsfze of Poztd. againſt an other, 
no deſcent in the youngef ſhall away the entry of the elveſt , where 
the warranty is collateral, it is a bart only in pꝛeſumption, that the one 
u ill not hurt the other. Between them no wager of Battail : Wo that 
the Law pꝛeſumeth ſuch Love between thoſe that deſcend from one and 
the ſame parentage , that ſhe intendeth that the one will not w2ong the 
other, tie one will revenge the loſſe of the other and where there is ſuch 
Love to revenge, and not to wong, there muſt alſobe a love to pzeferr 
ann advance beloꝛe all other, And becauſe this love between thoſe that are 
of b\oud 4 conſangutnity,is the bond of nature the ſureſt4 the greateft,ther- 
ſoꝛe God te enlarge 4 ſpzead this love in the wozld, did pzohibit marriage 
within certain degrees of tonſanguinit y. Heteot᷑ I thus conclude,that fo2 as 
much as the law in courſe of deſcent will admit no man to be heit. but ſuch 
as 
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as the owner by nature,and the Lawof God was bound to lobe, prefer, 


and advance, and that is that pc rſon that is neareſt coupled unto bim in 
blouv, whom nature it ſelf doth invite to love: therefoze, u here there is 
not this natural love pzoceeding from bloud and conſanguinity,thcre is no 
advancement, no deſcent ; ſo that the efficient and effecual canſe of de 
ſcents is pꝛoximity of bloud, "> - 

And touching Attainde ts, and tfeit operations and effects. Stamf, faith, 
and common experience they eth, that in penal judgement of treaſon o: 
felony, there is no mention mave, that the offender ſhall foz'eit his landa 
02 goods; that his wife ſhall loſe her dower, oz that his bloud o; linage 
ſhall becozrnpted, But the lame im everp judgement is implied. Bin 
wheretoze ſhall his wile loſe her dower, oz his bloud be cozrupted, and his 
childꝛen and kinſmen be viſablev 7 they are not offendo:s, Lice, and St: mt, 
give theſe reaſons, grounded apon the Law of Nature alſo : viz, Pen will 
moꝛe eſchew thoſe capital crimes, when they ſhall ſ& thoſe perſons who 
in nature are neareſt and dearcft unto them, and by Nature moſt to be be- 
loved, ſhall be puniſhed with themſelves : So that if themſelves vil! not 
refrain from ſach crimes fo2 themſelves ; pet they ſhould the rather re- 
frain foz the love of thetr wiſe, childzen, kinred, upon whom, th2zough 
their faults, they bꝛing ſo perpetual puniſhment and ſtain of ſo Infamous 
a note, as that their cock, bloud and linage ſhall be co:rupted and attain- 
ted, and their child2en diſhinherited. And hereby it is truly collecen,that 
as in veſcents the effectual and efficient cauſe, is, the natural Love that is 
to be between thoſe that are linked in bloud ; by reaſon 
whereof the Law doth pzefer and ad vance one man to be heir to an other: 
So alſo in attainders, fo2 that the offgnders do not refrain from commit- 
ting theſe Capital offences, foz the love of their wites,chilozen and kinred, 
but unnaturally, as it were, to hate thetr own bloud ; the Law doth alſo 
with them, abhozr their offences, and hate their bloud ; ſo that it doth not 
think any perſon deſcending of that bloud, wozthy of any advancement , 
but viſablement and exheredation ; and our Law in both theſe points tou- 
ching vefcents, and diſablement of deſtents by attainder, is grounded upon 
nature, and the Law of God, in the plea and judgement of the daughters 
of Zclophead , Numbers 27. 6, & 36, 2, Of which generalreaſons 
I may thus fnferre, It there be not a perſon from whom, as from a com- 
mon ſtock, his bloud is derived to others, whereby they are with the 
bloud of the ſame bloud united, as deſcending from the unity of one and 
the ſame ſtock, there can be no heit to ſucceed ; And on the other ſive, if 
that common ſtock be rotten and cozrupted , that the ſucceding from 
thence be as no blond, becauſe it is cozrupted ; Then cannot any perſon be 
heir to an other, that is not united otherwiſe in bloud , but from and by 
this coꝛ tuptod and attainted ſtock, From theſe general grounds let us 
deſcend to particulars, and to no further degrees in blood, than bet een 
b:other and bzother, oz ſiſter, as our caſe is. Js there any cauſe 02 rea- 
ſon to be given, why one b:other hall be hj it to an other , but this only, 
that they are bozn of the ſame parents, participating of one and the ſame 
blood, and deſcending from one and the ſame ſtock + The Civilians ſay, 
that Fratres aut ſorores proprie ſint conſanguinei, quia ex eadem parte pro- 
gnati, et conſanguinitas, & fanguinis unitas, 4 con & ſanguine, quia de 
communi ſanguine deſcendit; Foz one bꝛothet deriveth not blood from an 
other. And therefoze J make my firſt Argument out of Littleton, fo: 
the perſon who all be heir in this caſe, whoſe woꝛds are, If a man pur: 
chaſe land, and die without (Cue, dis next Coʒiu of the whole bloud of the 
part of the Father ſhall iaherit. Then pat our caſe, Sir Phil, Ho. pur. 
chaſed Alton wods, and is now dead, without i ie of his body. Now by 
Littletons deſcription, that perſon muſt be heir, that is his next Con of the 
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taken away between them; but the Civil oz hereditary may be, And 
herein the Civilians ſay truly with us, — diminutione capi - 
ti non to lluur led jus conſanguinitatis tolli poteſt, Sit Ph, ¶ Mary ate b2o- 
ther and ſiſter in reſpea of the natural bloud, But ( ivili ratione et intel 
lectualitet, they ate not Co ins, the Father being attainted ; no2 of bloud 
to be heit one to the other: fo2 as the Law would have judged them 
helrs one to another by their bloud, ſo long as the ſame bloud had remai- 
ned hereditary bloud of the ſame hereditary bloud being taken away and 
co:raptcd by the Attainder is now in judgement of Law no bloud, and 
now the Law cannot judge them to be hetrs by that bloud, u hich jure and 
c v liter is no bloud ; fo2 cverycozruption is as it were a pzivation, pze- 
ſuppoſing a thing oucht to have been, and no is not; and therefoze 
though re et ſubjecto the bloud remain; pet jure and civiliter ft is not: 
fo2 what in Law hath no force noꝛ vertue is truly ſaid not to be, as everp 
roid ſhing in Law is laid to be nothing. And therefo:e to pꝛove this 
diſtinction of bloud, and attainted blond is no bloud, theſe caſes following 
may ſatisfie, 1. An Alien hat h iue two ſons, who are made Dentzeng, 
which purchaſe Land, and dieth u ithout iſſue, his b2other ſhall not be hig 
heit; pet are they Cozins naturalicer, but not jure oz hereditary,” 2, A 
man marti th a wiſe pꝛetontraded, they have iſſue two ſons; a divozce 
is had, one of them parchaſeth land and dieth without iſſue, th'other ſhall 
not be his heir, cauſa qua ſupra, 3. A manhath many Cozins, he is at; 
tainted and ex cuted; the natural bloud remaineth, yet none of them 
ſhall inherit. The Law ſait%, the Landſhall eſtheat to; want of hetr, ec 
Perſaye 48 E. 3. 2. ſaith, The Lo2d may have his w2it of Eſcheat, either 
that his Tenait was attaint, oz that he died without heir, at his election. 
Theretoze J conclude from Littleton, that Mary cannot be Cozin and 
next heir unto ter bother Ph of the b. oud vf her Father, becauſe the a · 
th rs bloud is no hereditary bloud. no effettual, no2 available to make 
them Cozfas, jure et civiliter, There is between them conſanguinicas , 
but there is not jus conſanguiniratis ; fo2 that by the Attainder is taken a- 
way, A ſecond Argument J take from Stamf. from the conſequents 
and effects that follow Attainders, he ſaith,that the bloud and linage ſhall 
be cozrupted by Attatzider, and his childꝛ en cannot be hett to him, noz any 
other anteſtoꝛ, and not only timſelt᷑ if he were noble, is become ignoble , 
but his child2en alſo, having te gard to the nobility of their birth. J will 
not deal with the Science of Yerald2y, J leave that to the P2ofeſſo2g 
thercof. Pet 3 dold it p ein, that the arms which Wilham H by the 
Father could bear, Ph. his ſon cannot bear, And what arms ir Ph, by 
biz o vn deſcrt did newly acquire, his bzother a Cozin collateral by the 
Law of Heraldzy cannot give oꝛ bear, But out of the generality of the 
woꝛds of Sramf, J frame this Argument. The child2zen of a man that is 
attainted cannot inherit any Arteſtoꝛ. But one of them is arcefto2 to 
another; therefoze one cannot inherit the other, The firſt P3opoſition 
conſifftth of Scrami, own wo2vs, another to be reverenced, who in thoſe 
eEcts he in his bok hath handled, hath very laboztouſlp and judicially 
tra vatled 
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ed, and it is to be nobẽd by e ; 


r An- 
vet an other, no man will deay; therefoze the | concluſion 
ftandeth, one of them cannot be heit to the other. A 3 argument from Y 
Li-cletos, a fottiori, A man Hans by ſeveral ventets, one pur 
che leth, and dieth without e other all not be his heir, but the 
next of the w! ole blood of the part of the Father, that is the Uncle, viz, 
ae bzothet; examine the reaſon why the Uncle ſhall be peter d: 

——— 9 ——— lincke d to the other, both of them im- 
etl parting the blood of the Father, then is the Uncle, be- 
io not immediate participating ot blood but in degrees 
grandparents ;- but fozaſmuch as the Uncle and one 
2 2 ee ben thera Coziaage from the unity of the whole 
although by a remote ſtock, vet (hall the Coʒin of the whole blood 
— befgze fe Bother of the half blood, becauſe the whole blood „ 
10 moze foʒeible thau the half ; It then the half blood want fozce to make 87 
an heir, how can togtupted blood / which iu the eye and Judgement of law 
is void blood, and as it were no blod, cauſe any man to be heir by no 
rule of reaſon wehre the Dons cannot be heir tothe Father by reaſon of 
an impediment on the part of the Father? there cannot thoſe Sons be 
heirs, the one Bzother to the otber ; oz if the blood deſcended from the 
father be not effecual to make the Won heir to the Father, the ſame 
blood by which Bothers. are conſanguinei cannot be available to make 
them heir one to anoth.r ; if the b. oo cannot have hereditary operation 

in linea recta, it isimpolstble to have operation in ne tranſverſal: ; as 
102 cxample let the caſe be tte membꝛed which I pat betoꝛe, twhich as they 
ate put no man ii ill deny foz law. An Alien hath two Sons, Aliens, they 
are made Denizens, the Father-purchaſeth and dyeth, none of theſe 
Sons ſhall inherit. ven ſoif one of the Sons purchaſe and die without i(- 
ſue, the other ſhall not be his heit, the reaſon is, the bloud of the Father 
was not hereditary between bim and his Won, and thercfoze cannot 
be hereditary between the B: others : And the ſame law do J 
if the two Sons had been bozn in England, and no difference albeit 
by their birth they had been bozn Denizens,fo2 thetr birth as bzothers will 
not avai. them,unlee there be any hereditary bio d alſo betwen the m as 
the next caſe doth plainly pꝛobe. A man taketh a wife within the degree 3 
p2ohibited , 02 pzecontraced, and hath iſſue t wo ſons, and atter a diboꝛce 
is had, theſe ſong cannot be heir to the Father, ſocan they not be heirs 
one to the other, yet were they at their births inheritable to their Father, 
and eds — bat by matter ex poſt facto. that loud that 

after made unable, and unt feanal to make 
them heirs,viz,ſon to be heir to tte Father, and by conſequet ce, the bꝛothet 
to the bother. By all which arguments grounded upon Lictleton and 
Stamf. and upon the reaſons of the Law in courſe of deſtents, J hope 
I have.ſufficientlpp2:oved that Mi ry Hobie ca:mot be heit to her bother 
Sir Pb, which ſhall moze evidently appear by the reſolutions and an- 
ſwers-made to the Objections and Argumc-.ts of tle contrary bart. 
And irt it is ſaid of the contrary part, that deſcents between b2other da 
differ from all other deſtents collateral, fo2 that ia an imme dtate avicent 
the one-b;other to the other, and not from Father 02 1 t, and there; 
12 
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toꝛe the one ſhall be delt to the other , wityzont making mtr ation of Fa- 
ther 02 Pother , oz other collateral anceſtoz, and where the Father 


— —— — — — 


1 
reaton 


other is his hetr, wit! out mentioning how they 
tant, and it muſt allo be granted, that if in pleading 
the Pother be mentioned, the pleading is not e til, o; ſ you ſhall ſe ft 
ſometimes allowed t in Cleer t Haddors caſe of the part of Yonger it is ſo 
p.ceaded, and no exception : And it was ploadey in our caſe ; So then 
t is reaſon con in kozmaltty of pleading , and not upon the ſub- 
ſtance of matter; but let us examine the reaſon why this fozm of 
ding is allowed, and we ſhall eaſily perceive that it conterneth ſoꝛm 
not mattcr , £002 pleaving, ſaith Litt., is laudable ard 
dable fo2 a p'eader to fet fozth to the Judge certain 

ſuperſtitte fruſtra fic per plura quod beri poreſ? per ra: 
plead all that which may p: offt his Clyents tauſe, and fo lea 
ded that which is not to:! is p2offt , whereof cometh this rule, 
man is bound to ſhew matter againſt Limſelf: if a man in 


Cozin , 02 other wile, dis plea is uncertain ; Foz whothe 
the firſt, ſecond, 02 third degree non conſtat khere may 
how Coin, 


reaſon ts, it a man intitle di mteit prozimus ſanpui 
6 R. 2. of raviſhment , he mut ew how 
b:other, becauſe prox mus is too genttal, and hath 
caſe. Ik one will plead he holveth in Copercenary, 
muſt ſhe w how, fo: beſides ſiſters there can be others that 
Copercenary , in degrees mo2e remote ; And det fo2e when 
ing doth contain ſuch wo2ds of generalty , there mut 
certainty, Bat when a man intitleth himſelf as b1 other , that is ſo ter- 
tain as none can come between them, as there may when he is pieaved 
Coin and betr, and therefo2e between bzothers need not fo2 certainty 
and bzevity , that thefr Father and other had iſa? between them td ſe 


manner of pleading, it is fozmall, and 
p eaded, as in our caſe it is pleaded , That Will:am Hobby and Alice his 
wife had iCuc Philip and Mary, and then ſhew the Attainver of Ur Fa- 
ther; his pleading is alſo good, toꝛ where the matter ts v ſet fo: th, 
the pleading is not evil, and albeft the Deferidants were not competta- 
ble to ſet fo2th the attainder in their plea , becauſe it is matter againſt 
themſelves, pet who doubt th bat that the plen touching the foxm 
is gd, and the Defendant had omitted to mentfon ſhe attainder of 
Fother in their plea, r. Atturney foz the Uuten in 
might have ſhewed it, foz where there is matter with 
mit to picad, as not p2offtable fo2 him, 1 
tage ſhall be received to allege the ſame, A man hath 

vers benters , a Baſtard 02 an Alien hath two ſons , A one of the 


hereof 
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party allege by bart oz replic ation. as the cauſe ſhall fall out, that the father 
had two wives, oꝛ that he was a Baſtard, 02 an Alien, what noꝛe certain, 
what moze common in our books nobo let us come to the inference made 
thereupon , where in the conveyance of the deſcent , mention muſt be 
made of the perſorrattainted, there his attainder will hurt, but other- 
wiſe it is where the deſcent may well be conveyed ,, without making 
mention of ſuch perſon : J hold this difference not good ag moꝛe 
of fo2m of pleading than matter of ſubſtance , as befo2e I have ſaid ; bat 
if the deſc ent between the anet ſtoꝛs and the heit cannot be made in verira- 
re , but by reaſonof a Cozinage that croweth by unity of blod attaiated, 
and otherwiſe they be Cozins, J hold the matter ſo apy:aring in plead- 
ing, that the Attainder will be an impediment to the delcent, as betoꝛe 
dave pzoved. Now let us conſi det the caſes of 17 E. 41 a ſeme had iſſue 
a ſon that was murth e ted, the Uncle could not have an appeal, becauſe 
tie mother was diſabled, by the ſame reaſon, if the Mother had been at 
tainted, the Uncle could not inherit the ſons land, ec ſic è converſo: the 
reaſon, becauſe the Uncle to the Sn, the ſon to the Uncle in their convey. 
ance muſt needs mention the mother: I ſay that is not the main and ma- 
terial tc aſon. But in as much as the Uncle and the ſon were compelled 
in Cozinage by the bloud of the Mother, and her bloud by her attaindet 
unavailabl* to make any deſcent , therefoze the one cannot ſucceed the 
other: And hereof I collec, that if the attainder of the mother be an Im: 
ent to the Uncle to be hetr to her ſon, albeit the Tincle deriveth no 
from her , but he and ſhe as participants of the blood thep receciv'd 
from the Common ſtock above, a fort iori muſt her attainder be an impe- 
diment to her ſons, the one to be heit to the other, fozaſmuch as they 
both do verive blood from her, and not the one from her, and the other 
from the common Anceſto2 , as the Son and the Uncle do: But they 
do further inferr upon this caſe , That it a ſon had iſſue two ſons , and the 
one were murthered, the other ſhould have an appeal. and ſo if a man ar- 
tainted have two ſons , one ſhall have an appea! of the others death, 
If I would deny the caſes , the books vouched pꝛobe rather foz me tian 
againſt me, and they are zque dubii with our caſe in hand, yet J may 
anſwer them well, if J ould grant them: Firft 3 hold a difference be 
tween a diſablement, which cometh natura, and that which groweth a 
culpa, fo2 the one is odious and hate full to the law, the other is not: I 
will explain rhe diffcrence mo2e hereafter. Alſo there is a vifference be. 
tween an action of appeal as heir, and the courſe of deſcent as heir to an 
Inheritance, Che one is to receive an advancement, therefoze an ap- 
ts to him that is not heir to the party murthered, but in the 
loſſe the party hath of him that is killed, and there- 
ommon Law the wife might have an appeal of the 
of her Hasband, as appeareth by Stamſord, and that hath been a- 
all the Judges about 26 Eliz. That if the eldeſt ſon kill his fa- 
lt have an appeal againſt his bzother, and yet if 
be attainted at his ſute, he ſhall never inherit his fathers 
The caſe of 20 H. 6. 43- fs, that one bought an appeal of the 
of his Anceſtoꝛ, and his deſcent as heir, viz. fi 2? Katherine fi- 
le dels Anceſtor ; And ſhewed that Kat. died in the life of the Ancefto: . 
pet adjudged that the appeal will not lie, bet auſe he makes his deſcent 
by the Daughter that can have no appeal of the death of her father, and 
albeit the were dead in the life ofthe Anceſtoz, pet becanſc her idue muſt 
needs mention his Mother, theretoze they ſap the appeal lies not; other- 
wiſe where omiſsfon may be made, and therefoze all the reſt of the caſes 
are put. 8 E. 1. 13 B. 3. 1 B. 3. 11 H. 6. 31 B. 3, bar, ult. all 
theſe caſes are, that if the * the life of the Father, = 
a ur- 
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ſarvive , the land ſhall eſcheat ; but it he dye without iNae in the life ol 
the Father, then his brother ſhall inherit te father, the reaſon they ſap» 
that being dead in the life of the Father, without iNas, the other ſon ſhall 
make himſelf immediate heit to the father , but ſo could he not if dzother 
attaintcd had ſurviv'd, that is but a fozmal reaſon, and not ſubſtanttal, 
as hall app. ar out of th:ſe and the lice cafes : A man hath (Cue two ſons 
dy divers venters, and die ſeis d, the eldeſt never entreth, oz is ſeiſed , 
and dyeth without (Cue , the ſon of demy ſancke thall be heir to the Fa- 
ther; becauſe not withſtanving the eld 


Do if a Leaſe foz life be made, 0 an eftate tayl, the remainder to 1. S. 

and his h irs, I. S. hath two ſons by ſeveral venters, and dicth, 

The eldeſt ſon after di.th without (Mae, the ſecond ſon ſhall b 

bett to the Father, aibeit th: firſt didſurvive, cauſa qua ſupra, but 

i th:ſe caſes it is not evident andclear, Chat if the elveft ſon had been 

attainted, and ſurvived, and after died befoze any ſeiſin, that the other 

ſon ſhall not be hett to the Father ; yet if your reaſon he ſhould not 

hold, fo he need not mention him in the deſcent from the Father; yea, . 

thit is fozmaltty. Mere is matter that hindꝛeth this fozmality of plead ; 

ing when it ia diſel o that is the attainder : even ſo in our caſe the reaſon 

is the lame as hete, and ſo are the caſes foz me, and not again ſt me. Every 

veſcent between bꝛothers doth require to be of the whole bloud, both of 

Father and Poth et, but Mother, in other collateral veſcents. it ſufficeth 

to be heir ol he part of the Fathers ſive, oz of the part of Mothers ſide a- 

lone tic tetoze the impediment of the Fathers ſive will not hinder one 

bother to be heir to a1 oth:r on the part of the mothers five, ande cont a; 

and to this env theſe caſes have been put, At an Alien marry an Engliſh 

woman, and he have iTae two Sons, the one purchaſeth and dyeth with» 

out ine, his b2otycr ſhall be heit on the part of his Pother, although not 

cf the part of the Father, and fo if the ſon of a Baſtard and dye 

without iCuc, bis next Coin on the part of the mother 

one b2other purchaſe and die, his bzother enters and di:th 

end without heir of the part of the Father, his hetr of the part 

ther ſhall inherit, vihich cannot be, if the other were hett to 

ex p rte matris tantum. If the Father be attainted, the ſon 

1 the Pothet, and if the Mother be attainted, the ſon ſhall inherit the Fa- 

f ther ; 02 elſe by the book, the Father having Charter of pardon and ii. 

ſue aſter,could not be tenant pax le curtiſie, unleſſe the ifſue might 

The Concluſion thereupon is, That albeit Mary Hoby cannot be 

her hothet on the part of the Fathcr, yet ſhe may be heit of pa 
Pother : Firſt J anſwer the reaſons, and the caſes 

the concluſion, It is true, that one b2other that will ſucceed an oth-r 

heir, muſt be of the whole bloud both of Father and Pother , and 

loꝛe it doth not abſolutely follow, that an Impediment of the Fathers 

ſide will not diſable them to be heit on the part of the mothers ſive, contr. 

B 1t rather conclude, That if of neceſsity bzothers maſt be of the in- 

tire bloud of the Fathers and gs ſide, then uno deficience deficit al- 

ter. Bit admit the Caſes to be Law, pet are they thus to be anſwered, 

therc are Impe diments to hinder deſcents of the part of the Fathers ſive, 

ox of part of the Pothers ſide, ſome that happen ſine culpa, and ſome cum 

culpa civiliter, 03 criminaliter ; thoſe that are civiliter, 02 ſine culpa, are 

ſuch as make the Father and Pother not capable of any deſcent, oz heit 

ab initio, 02 a nativitate; thoſe that arecriminaliter, oz cum cul ſuch 

as depzive oz diſable the Father oꝛ Mother to be capable of any deſcent 

o: heir, where befoze they were capable, The one ſozt of Impediments 

wtil not happily hinder deſcents bet ween bzothers, Th'other will. Ther- 

foze, 
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foꝛe, when in the firſt caſe an Engliſh woman hath iCae by an Allen two 


ſons, and the one purchaſeth and dieth without iſſue, Now in default of 
heir of part of the Father, the betrs ot part of the other ſhall inherit: 
But iu this caſe the Father can have no hetr, becauſe hats an alien, and 
new r was capatie or ſucteſsion; t eretoꝛe th brother died u ith heir of 
the part of the Father, not b-cauſe the Father was diſabled culpa, and 
ſo foʒletted the capacity he had to have an hetr, but civiliter and ſine culps, 
is never bon and endued with any ſach capacity, The ſecond caſe 
ſtandeth alſo upon the ſame reaſon. Foz the Father ol the Purchaſo? 

bei ig a baſtard, was never inheritable to any deſcent, 02 can have other 
heir than the five ot his body. Do as u hen the ſor: of a baſtard doth pur 

chaſe and die u tthout iſſue, he alſo diet without heit of part of the fa- 
ther, v ot becanſe his father hath loſt oꝛ fozfeited by any crime oꝛ offence, 
the capacity te had to have any heir tollateral: But fo: that he was ne- 
ver bozn woꝛt hy that dignity , and ſo ab in tio not witatis he never had it. 
But it a baſtard have iſſue two ſous, the one p'rrchaſeth and dieth with- 
out iſſue, it is plein that his Bother ſhall be his heir , not ex parte ma- 

cr1s, but picris as meſt wo2thy, and the father although a baſtard , pet he 
v as iaheritabic by his blood to make his ſong.02 heir to an other, albeit 
himſcit tould derive no Houd from any Ancctoz whatſoever ; fo2 a ba- 

ſtaro may purchaſe, and have heit of his body, as his bloud is avai:able to 

make his ſon to inherit him. Solfo it is to make one of dis ſons to in⸗ 
tcrit the other; and where th re is an heir of the bloud of the father, the 

heir ot the b ou of the mether ſhall never inherit the purchaſo?2; othcrwiſe 
it is in the caſe of the Alien, foz that he cou!d not purchaſe to dis own uſe, 
no; could his ſon withoat him, and by conſequence one of the ſons in rc- 

card ol his bloud cannot inherit the ether; but in rccard of the mother 
they mie ht. But in this caſe alſo if the Alien be made Denizen, and 
then take an Engliſh woman to wife, x hade tuo ſons; there becauſe cach 
of them by polotbility may inherit the father , they alſo ſhall. be heirs 
the one to toe other, not ex parte m tris, but ex parte patris? TUhich tea. 
ſon pꝛoveth the third caſe to be grounded upon a fallacy; ſoz albeſt when 
one bzother purchaſcth and dieth without iſu* , the b2other doth en⸗ 
ter, anddyeth like wiſe without iſſue, and heir of of the father, 
that the heirs of the part of the mother ſhall inherit, yet the heirs of the 
part of the mother hail not inherit the ſceond bzother . becauſe he did in · 
herit his eldeſt bother ex parte matris; but betauſe thit when a deſcent 
is «x parte parr's , and then that line doth fail, by his dcath the land ſhall 
rcſo2t to the heir of the Purchaſo2 of the part of his mother. So here, 
the ſecond bother had his land as heir tothe bzother ex parte pattis, and 
when he died, having no heir of part of his bother by the fath: rs ſive , 
then it all deſcend to the Heirs of the bzother the Purchaſoz of part of 
his mother, which although ſhe be one mother to both b2others, vet het 
-hcirs hall inherit not as mother, not to the mother to the ſetond b2other, 
but to the firſt that was the purthaſoꝛ. The 4th. Caſe ſcemeth at firſt to 


examined it will not match with dur caſe , noz make any thing again ſt 
me; lo between Husband and Wife there are ſeveral Lines of bloud 
in conlauguintty and deſcent to be d2awn : Th Musband to have bis 
hetr , is to have his heit, which cannot be heir to the Wives land, the 
- Wite fo2 her land is to have her betr. whichcanrot be heir to the Has- 
land. And as they have ſeveral Jnheritances, ſo by the Law they have 
ſeveral heirs by deſcent, whoſoever n th: Bugbard claimeth to- 
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be heir in bloud only from the Basband , not from the Wike , 
claims to be heit to the Mite claims only to be heit in bloud to 
and not to the Þugband ; and ſo mult they that be heirs 
of make their ſeveral reſozts and Line 
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FE 


ine a ſon 
z and the 
and ſo ſeveral hetrs , becauſe one is of the mothers 
of the fathers , and here the attainder of the 
daughter to inherit the mother, noz the attainver 
the ſon to inherit the father ; becauſe the | 
heirs claim are ſeveral. A man ſeis'd in fee hath tine a daughter, and 
taketh a wifc alſo ſeiſed in f& , and by her alſo daughter 
Lheſe two daughters ſhall inherit the fathers land; but the laſt daugh⸗ 
ter only ſhall be heit to the mother ; be two daughters only of de- 
my 1ancke, andboth theſe ſhall inbertt the father, fo2 in reſpec of bit, they 
are of his intire bloud, and therefoze ſhall make one intire heir to dim; 
but one daughter only is of the mothers bloud , and therefo:e ſhall ſolely 
de heit to the mother, and between themſelves they are of demy ſancke, 
and one cannot be heir to the other , and hereby doth appear a diffe- 
rence between deſcents from father and mother to thetr childzen , and be. 
tween the bzothers and ſiſters , fo2 it ſuſficeth that the ſon oʒ the daugh- 
ter be of the blood of either father oʒ mother, v:z.. which of them have inho- 
ritance; but the bzothers and ſiſte ts muſt of neceſsttpy be of the ſame ta. 
ther and mother, oz elſe they cannot inherit one the other, and ſ& the 


, and 


- 
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4th. caſe put upon the 3 H. . matcheth not our caſe. Now put the caſe 
Husband 


ol one ſon as thus: The and Wife have ſeveral inheritances , 
and they have iſſue one ſon, and dye, this ſon ſupplyeth the place of ſeve - 
ral heirs, and muſt make hisclaim and deſcent to land ſeverally, viz, 
to the lands of the father as ſon and heir to the ſather, and Hall not intitle 
himſelf to that land as ſon to his mother, no2 name his , and to 
the land of the as ſon and heit to the mother, and never mention 
the father : And pet it is true that the ſon as he had a father, ſo had 
mother, and from them both doth derive his bloud and ue; 
tt not follow, that by the attainver of the father the ſon ſhail be 
the mother ; no2 by attainver of the mother be viſabled to 
ther, foz the ſonclaimeth not to be heit to both by the inttre 
recefveth from both ; bat ſe ve rally to be heit to the father by the 
from the father , and hett to the mother by tye bloud of the mother, 
this will be plain ff pon do remember the diſtinction befoze 
bloud. There is ſanguinis naturalis, and ſanguinis beredits 
ſon, as touching bis natural bloud, hath it pzoceeding both from 
and the mother , joyntlp, intircly, and inſcperablp; Bat as t 
bis hereditary blond, that is deſcenvev unto him, he hath 
rivvedlp and ſeverally from his father foz his Inhertt 
Therefoze the fathers attainver 
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it 


be his Heir, betauſe between them the 
Bat it can be no impediment to the Son to 


ted by the Attainderjof the Father, So that hereby it appears 
Caſe colleced, upon 13 H. 7, doth neither match our 
againſt me, and therefozs the concluſton inferred thereupon 


15 
I 
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los Mary Hob. cannot be to her Bother , by the bloud of the Po⸗ 
thers five, becauſe the be of the whole blood to her B;other both by 
Father and Pother, And both their blouds muſt unite in hor, andcontt- 
nue alſo not one entire bloud naturall, but But by tte At- 
tainder ol her Father fo bloud to her b2other derived from 
Father ts coxrapted, 2e by the others blood ſolely the can- 
inherit her Bꝛothers Land,albett ſhe map inherit her mothers Land, 
Reaſon afozeſaid, But befoze J paſs furtter , J will objec a- 
ſelf in this manner, Avmit their Father hav not been attatateo, 
Mother, would her attainder have viſcharg's Mary to habe 
to her Bother ; pet will there be a difference between their 
foz admit alſo, as the other ſive would have it, that it ſufficeth 
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ko; the lifter to be Hetr to her B;other,eitber by the Fathers ſide oꝛ by tie 
Mothers five, Pet it fs by Lictleron plain as betoze J have ſheued. 
Chat when one purchaſeth and diet ij without iue, his next Coin Colla- 
teral of the 
the mother, 
— 

oud ol her F and not by the bloud of her Mothet; 
And ſo then bloud ts ſanguine bæreditatis and not her Mo- 
thers blond untill defect on the Fathers part. Bat the Father 


attainted, there is no deten, therefoze though the mother be 
Pet that Herevitary bloud from the Father which is ſound, 
p2eferred, cannot be cozrupted by the attainder of the P2ther , 
therefoze Mary Hob, may by her Fathers blod be heir to her B20- 
the Father is attainied, then that Pe- 

zeferment to make M. heit to her 


I 


to 


753 


on 
Mother. 


ment unto herſelf, that her- 
Mother. Bat tt hath been ob- 
between themſelves, are imme- 
efrs one to the oth.r , and that 


pzeferred by the Line ofher Father , 
ro2rupted, that Line in her muſt de an 
ſelf cannot de his Heir on the part of 
B2ofhers by the blood, that 
the other, and ſo bozn 


F 


: 
3 


they have dy thetr cannot be taken from them bp the ac of a 
third perſon, but by thefr own ad. And therefoze the attainder of the Fa- 
ther cannot take 

one to the other, 

don, he ſhall be by conſequence, if he had two 
Sonnes after the the one ol them ſhall be Hcir to the other. That 
B};others are immediate Hefrs one to the other by any blond bet ween 
them dertved from the one to the other, that A veny,fo2 one B:other takes 
no blond from the other, they are 


in our books, That if the eldeſt 
dis attainder ſhal not pꝛe iudice 
father,if the eldeſt die without iſſue in 
becauſe the poungeft is of blood of the 
— of the fathcr , and is not of 
his mer would be an impedtment to 
md albeit Bothers by their birth are Anhe · 


ritable one — the attainder ſo trongly relate, That 
5 00 
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look whatſoeter they gained by their birth , by the bloud. of their Father, 
there the ſame even from their birth, have they loſt, the ſame blood being 
cozrupted, And therefo2e Scampfocd ſaith , they were bo2n noble. 
they are now -ignoble from the birth as having loſt all dignity and ad, 
vancement whatſoever they had by their birrh. And when as a man ta- 
keth a ite pzecontraced,and have tivo Þonnes, now at the time at their 
birth they are bozn interftable one to the other, pet it vibozce be had 
theſe Sonnes have again loſt from their birth, that they tad by their birth, 
and as the divo:ce tomming after makecth them to be no Childꝛen inhert - 
table, So the Attainder ex poſt ſacto, makes them alſo no childꝛen inherj- 
table, Aad where pou vouch 9 H. 6. that ifa man attainted have a par 
don, and then ha ve illue, that this iNuz Mall inherit; I deap. that book 
to be Law, fo? the contrary ia p20ve? by (E. 4. and bidbets other autho- 
rities, fo2 the Attainder doth cozrupt the bloud between Father and 

as well ſuch as was bozn befoze the Attainder, as after, and a pardon 
co ning after cannot make teſtitution of bloud,as all Authozitics do agrec, 
But it mult be by Parl. and therefo2e there is a great difference between 
Charter of pardon 4 a Charter of z:np3ation, fo2 if a Alien be made Deni ⸗ 
zen «nd then babe a Son and purchaſe, his c nne ſhall ir herit, foz while he 
was an Alien, he was not capable of inheritance to his own uſc, noꝛ to 
have a Son and Heir ; Bat when he was made frce by his Denpzation, 
then there was a capacity in him to take inheritance, and to have an Heir 
to inherit him, not by u ap of reſtitution loſt and now reſto2ed, which the 
Queen by her Charter cannot do, but on y to make the perſon free, and 
a Denizer, which by her Charter tte Qu: en map do, and the deſcent is by 
conſequence in free bloud never co:rupted and attatated , otherwiſe it is 
caſc of Attainder. But il you make ſuch inte rrupiion of deſcents,bp tea. 
ſon of coʒ rupted bloud, why, ſo you may do where th: G1andfather was 
attainted, and the Father purchaſe,that his Sonne ſhall not inherit, toz tie 
ſame is of the Gzandfathers cozruptcd btoud , which he reccived by tis 
Father, yea, and ſo he is, if he will claim any Hereditary hond from tha 
O ꝛandlather. viz. to claim to him, the Sonne Gould he barred, But when 
the Sonne to inherit the Fathers Land, dothclaim by the bloud Heredi⸗ 
tary between him and his Father, and that by a freſh bloud and not by 
the old coʒtupted bloud, then is there no impediment, bat that th: freſh 
blood ſhall be available to make him heit to is Father, Laſtly, it hath 
been objeced, that if is plain that it the Bꝛothet had died beſoze the At. 


and ſuch a one as ts in by deſcent, whom the law fav Ot 
it is when the title of the Efcheat happeneth hefoze the deſcent can come, 
And fo is there none of thoſe Objections eſu to alter my 


fozmer reaſons. Wh: refoze J conclude, hat Mary Hobby cannot be 
hetr to her b2other Sir Philip, bp reaſon their father was And 
ſo Judgement ought to be given fo2 the Queen, n 


Upon 
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Brynes of Severlam Bacon. 
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Ver evidence that term at Zuid hal, London, In the caſe of one 


Dalton, Where in debt upon an O Aigatton, where the @tatute of 
Uſury was pleaded, Jt was ſaid by Poph. Jf a man lend 100 |. fo & 
pear, and to have 10 l. fo; the uſe of it. It the Obligo: pays the 10 l. 


20 days befoze it te due, That does not make the O Aigatton void, be- 


cauſe it was not coꝛ rupt. Bat if upon making the obligation, it had ben 
agreed, that the ten pound ſhould have been paid 11.ithin the tim „ that 
ſhould hate been uſury, Becauſe he had not the 100 |, fo; the whole year, 
When the 1 ol, was to be paid within the year, And verdia was given 


acco2dingly, 
JT was acreed, that it the Loꝛd maim his Uiilaia, he is infran+ 
chiſed, 


Dorothy Watts «g4inf Brynes at Severſim. 


] NH an appeal of the death of her Pugbayd, The Defendant chere, upon 
the india me ment was found guilty of Pan-flaughter, And the iNue 
was if he kil'd tue H iaband oꝛ not, and the evidence was very ſtrong a. 


gainſt the Det ndant. ( (cil. ) The beginning of the quarrel was, On 
Detendant. On 


Monday there, the perſon that was bill d beat the now . 

Tueſday, Wars in th: Defendants ſhop being a Bucher, Ainrted him on 
the Roſe, On Wedneſday, Watts, and one Biſſei walking by the ſhop, 
made a my mouth at the Defendarft: Upon which the Defendant comes 
out of the hop, with a ſhozt ſwo2d behind the back of Watts, and ofvcs 
him a great ſtroak upon the calf of the legg , whereof he died. And the 
Court direded the Jury tofind it murther, 


Iohnſoa ag4inff Bacon, 


22 Sraves· Inne recovered in debt againſt Bacon of Grays · Inne 
upon a bond of 400 l. Where the conditionwas to ſave harmieſe, being 
ſurety foz Bacon, And Bacon was outlawed after Judgement: And a 
cap. utlagat. was d.ifvered to the Sheriff in Court. And now Bacon 
bzought errour, And would aſston erro2s without pfelding himſelf in 
Execution, quod contra legem. By the Clerks, That a man outlawed 
map not take benefit of the Law, without a ſubmiſsion to it. 


Gage againſt T aylor, 


Dorothy Watrs agaiu/i 4 1 againft 171 


48. K. 


Marther 


"im. 26 al5:98 


JT was mod toreverſe a fine. Becauſe the unit of Covenant bo2e 7, ,c:/+ « 
tefte 15 of April, returnable Quindena Paſchz. And that pear Quin- # . 


dena Paſch, was the 14 of April, And ſo the return was befoze the eſte, 
And the fine was revers'd, 


Hart ag «inf Arrowſmith, 


Teen licences a.Copyholder foz life to make leaſe foz twenty 
years ; if he ſhall ſo long ltve, And he leaſes fo2 years 0 generally, 
And a good leaſe ; foz the lycenſe is purſued in effec, 


„ e 
0 a P extraxit wm . J. et ipſum o 
cuſſic. And becanſe the Statute was, If any perſon malitiouſſy Ntrike 
mother, or ſhall draw any weapon with an jgreat to ſtrike any _ 

ny 
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And the Indiamont was 
percutiendum. 


3 —— 


And 
vole , The party was 


Sinifon ag4inſt Gillion, 


pm woo treſpaſſe. r — 
n here Treſpaſs and parcel of the 2 Dale, 


brough 
by _ 24 Eli granted that to him by 


2 
— 
without a d. H. Farmer in 28 H. 8. — Ma focon> 
miſſion, wite, and their hetrs. And the Hus band dies, The The e 
dies. 1, Farmer admits the Defendant , and the the Plaintiff as bole heir t 
the Wife re-enters , and upon that re-entry bought this action : Upon 
wi ich the Defendant demurrs, And adjudg'd fo2 the Plaintiff without 
argument. And the point was this, The Copy · holdet dies, Lp 
admits a ſtranger ; The heir may enter, and upon the re-entry maintain 
treſpaſſe, without an admiſsion by the Loꝛd. 


Rrour was bzought upon a Judgement given in the Kings bench, in 
E/an gin upon the cat 31am cap, error bes in ts That 
that action does not * pv ook = oy ann Oy SEC 

: By the opinion 


cauſe he | 
4 85 he I 72 ks Warns en 
Exchcquer, 
ſaid, thou haſt ollen my Mare, or was conſenting to it, B 
Am and Clench, No action lies: Foz he may * F 
and pet be faultleſſe, 
B ſſe againſt Wills, 
Rrour was aſsign'd, Foz that the venire fac, in the Common Bench 
was 12 luberos et legales bomines quorum quilibet habeat quatuor li- 


Lie Foz it was ſafd that fi. 
bratus is a pound weight: But it was a general cafe, the Juſff- 
ces would view how the Roll was, and if was found to be 
libras, And then it was mov'd again. And Poph, ſald, That the in 
tent of the Statute was only to have ſufficfent Jurozs, Gaudy agreed to 
that. And the Statute is to be expounded , as the uſage has been ever 
after the making ol it. And the fozm of the w2it is not upon any de. 
mand upon titls, Fenner The Statute de mercatoribue, That 
the manner of the Recogn * 5 be. of : 


brat, whcre the new ſtatate is 


Common Bench would be revers'd upon the ſame point. 


Owles and Howe arreſt a man upon a latitat. And there was an 

Obligation made to ohe Sheri, regen Cooney to 
apyearance ; And the queſtion c your tbe 
appearance by dis 3 
thought it to be good; he ++ 
he is in Cuſtodia Mareſcall, 
Pr. Sack fore Bayly of the berty 6f 
his own name, fo2 a perſonal appearance 
day Doderidge mov'd that the bond was 
general, that he ſhall take a bond foz 


re, 
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Darcy againft Thomas 
Allin, 


— — — —— — — — — 


173 


hath not taken a bon? foz his perſonal appearance , and be may anſwer 
to the action by his Aturnep ; but that he ought to be always in Cuſtodia 
Mareſca!l. which is intended in p2op. t perſon, and ought to put in bayl, 
which is good enough. And ft was rul d, that Judgement ſhould be entred 
to the Plaintiff, unleſſe better cauſe were ſhewed within 4 days. And 
ſo it was adjudg'y. 30 Eliz, rot. 126, In Banſtens the Sheriff of Suſ- 
ſex, 
Edward Darc : ..., Thomas Allin of London? oe 
Eiquire Feat 5 Haberdaſher $ Defeadea, - 


Action upon the Caſe, 


bzought into Engl 


— the whole trade of waking and ſelling of Cards in England, 
tc. 
det 


And that none ſhould have the making and ſelling of cards within 
bat he, fo2 12 years, Trcightly reſtraining all other ſab- 


and ſelling ther cot. 
Y he rehearſeth the Letters Patents made to himſelf, dated 1 


Hat the Defendant knowing the pꝛemiſes 15 Mau, anno 44. cauſed 

 groſſe of cards to be made, he being a ſubject, and no aſsignee 02 
facto; to the Plaintiff, And that the Defendant 16 Maii, anno 44. die 
ſell half a groſe of playing Cards to Joha Freer and Francis Freer fo; 13 
s. 4. d. which were not made in England , oz bought into England by the 
Plaintif oz his fad oz, without licence of the Queen, oz conſent of the 
Plaintiff , he being a ſubject, whereby the Plaintiff was defrauded 
of the benefit which he was to enjoy by his charter to his damages of 
200 


Defenvant pleadeth to all, except half groſſe of Cards ſold to Iobn 
Freer, and Francis Freer, not gufity and fo2 them pleadeth that the 
City of London is an ancient City, and that from time whereof no me⸗ 
mozp of man is to the contrary, within the ſame City, There hath 
ben 22 Company ol Citize is called Babervaſhers of London: 
And that the ſame City one lawfull cuſtom hath been uſed de tem- 
pore, &c, That everp Citizen of the ſaid Company may bup, ſell, and 
all things merchandable within the Realm of England. And 

ſheweth that the Defendant tempore quo, &c. and befo2e and ſince was 
a Citizen and Yaberdaſher of London: And that by reaſon thereof-he 
did ſell the ſaid groſſe of cards, 1 lawfull fo: him to do, and 
Aver ⸗ 


Note nec] a7 
uſe. 


„ 
— 1m 
— —_— 
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averreth that they were things merchantable, 
To this plea the Plaintiff hath Demurred in Law, 


Edward Darcy Eq. Plaintiff, - Thomas Allin Defendant. 


Mr. Fuller: 
11721 — antebnngt in with god regard, fo: 
on the one ſive, tt concerneth the pzerogative of the Qutens Pajeſty 
in a material point thereof ; and on the other ſive it doth concern many of 
her Majeſties ſubjecs in pzeſent ; and in the rule thereof it may concern 
all the ſubjects in England ; And pet the cauſe is ſuch, as map, yea ought 
to be diſpated and cenſured befoze Competent Judges, as this Court is. 


Foz J learn in Bractor, lib. 1. cap, 8. thus. Ip'c autem Rex non deber 
eſſe (ub boinine, fed ſub Deo et ſub lege, quia lex facit regem, attribuat i- 


gicur Rex legiquod lex attribua t ei. "And after he ſaith, Non eſt enim Rex 


ubi dominatur voluntas, et non lex: which latter woꝛds, as alſo the caſes 
folowins, pꝛove the intent to be lub lege loquente, Acco2 ding to the opi- 
nion of Bracton it ts ſatd* 19 H. 6. fo, 62. That the Law is the moſt 
taherftance of t e Realm, by u hich the E ing and all his fubjecs are gover- 
ned; and that if the Law were not, ttere would neſther be King noz inhe⸗ 
ritance ; fo2 to outtun the Law, is to haſt to confuſton, 


This Law all ſubjects are bound to obey, and the Queens Pajeſty 
bath otven her aſſent to perfo2m the ſame in ſom? ſo2t at her co2onation 
by her Oath, which J knolo not p;eciſely what it is: Bat J find by 
Statut.sof 2 E. 3. and 14 E. 3. and others, That the King ſhall 
ro pardon contrarp to his oath, and that if he do grant any ſuch 
coiitrary to bis cath, it ſhall be void: which ſheweth, that dis oath 
cos fi; 246 rcth to ſome tuſes of Law. And to come near to the point of pzerogative, 

itt is laid in the Commentaries, fol. 246, That the Law doth ſs admea- 
ſure the Kings p2crocative, that it ſhall not tend to the pꝛe judice 02 hurt 
of the tnh- ritazce of an y of his Subjeds, 


a XN. 3. ci. 2. 
14 ! 3415 


: 


: 


N Be ing thus inabled to ſpeak in this weiohty tauſe, to the intent that the 
whole coarſe of my argument may the bettet be concetved, J have vibt- 
ded that into theſe heads. 

1. Chat all Patents concerning the King and his ſubjects are to re- 
cetve t cpoſitio i and ałowance how far they are lawfull, and how far not, 
by the Judges of the Law, 


2. That the Judges in the expoſition of the Kings Letters 
arc to be guide d not by the p2eciſe letters, and v'02ds of the Letters Pas 
tents, but by the Laws of the Realm, the Laus of God, and acco2ving 
to the antient allowance th teot. And herein J mean the Lats of Gov, 
becauſe we are now the houſe of Gov and the people of God; the Jews 
be ir g cut off to whom God was the Law-giver, and we being ingraffey 
in their ſtead: ſo as the Judge ments that are executed, are not the Judg- 


ments of men, but of God, and he is with them in the cauſe and in the 
Judgement. 


3. That the Letters Patents made to the 
the Laws of the Realm, contrarp to the Laws of Gov, hurttull to the 
Commonwealth, and in no part good o; allowable, 


: 


4+ 


3 _ 3 
Darcy againſt Thomas 75 
Allin. 


— — — — — — — 


4. That the acion upon the cafe gronnded upon this bold Patent. ts no 
lawfull action, 


. In the laſt place I will anſiver all the material matters and caſes 
that have been alleged on the Plaintiffs part, To the intent that tt is 
Monopoly Patent ſhould have no ground to ſtand upon. 


Jn the argument of this cafe Jam eaſed much: Foz that it is con- 
feſſed by Pr, Solicitoz, who very learnedip argued on the part of the 
Plaintiff, that ſuch Letters Patents as tende to change the Law, 
o2 courſe of any mans fnherftance, oz that was contra commune 
jus, oz that tended to any general charge of the Subjects, were void 
, aw, foz which J meant to have put diters Caſes, which J 0 


It is agred by the Court, That the grants of the King hall 19H 7. . 14. 
not be expounded acco2ding to the Letter; but accozding to the an- 
_ allowance; and to p3ove the ſame, J will put ſome particular- 


om, fo. 337. 
45 aff, p. 15. 


22 of. þ. 49. 


po 
Iwill ſhew you that Patents ſhall be controlled foz Juffice * *- . . 
fake, albeit they do concern but particular perſons, and not genc tall 


d by N. T. this is * 1.6. . 15. 
King doth grant 

1 H. 4... 6. 

F. 3,17. 
6 .1,4./9.1, 


A Commiſston is granted under the great Seal of England to pet. ,, . f. 
tons of Credit, to take the bodie and gods of I. S. without indictment 
and due pzoceeding accozding to Law, This is adjudged unlawful. 


A Commiſsfon is awarded to perſons of credit to examine the title of «, z/+ 7; 
Scrogges concerning the office of Extgenter, and to commit him to 
ik he refufev. Scrogges refuſed, and was committed to pꝛiſon, 
was delivered by the Judges «the Caron place upon a Habeas 
3 corpus 
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corpur, as an unlawful impziſonment , the reaſous J gather to bee 
theſe, 


4nd e The Law knowethno Commandement but by wilt, noz no Piniſter 
bm, wien be to execate the Commandements of the Law, but the Sheriff and the of- 
commended ftets under him, los de is the only Lieutenant in the time of peace, 
e, whots to be guided by the Law, and to be controlled, it he follow not the 

courſe of Law in the commandements of the King oz of the Law, 


8 Foꝛ Commilgions to ſubſeas of anp abſolute , be occaſi- 
— * ons of abſolute wꝛongs as the Law knoweth tdem not, ſo the Law al- 
loweth not ſuch pzocezdings, IJ do not here ſpeak of Juſtices of 
wo tave poet given them by divers Statutes, who if they exceed 
their polver, are to be puniſhed by law, noz of Commiſstoners ol Bank- 
rupts, noꝛ of @ewers, which are grounded upon particular Aas of Par- 

liamcnt, 


Dow touching Patents that tend to pzejudice 02 to charge particular 
ſubj: as. how the y are to b. controlled, J will pat ſome caſee, 


8 20 acres of Land are holden of the Biſhop of Wincheſter, by I. S. I. S. 

42: ; »:; 35: granteth the ſame 30 acrestothe King, to the intent that the King ſhould 

I grant them in Paztmapne to a Ponaſtery ; which is done accoz- 

dingly, Afterwards, not u ithſtanding that the grant to the King were 

lawtull, and the grant of the Kiug to the Ponaftery in it ſelf is lawfull ; 

pet becauſe it tendcd to take away the mean ſurrender of the Biſhop of 
Wincheſter, upon Petition it was repelled. 


1:8.4 eng., The Bing granted to A B his ſervant the office of meaſuring of cloth 
iin London, witha fee, and a w2it was awarded to the Payoz and She- 
riffs of London to put him in pollt ſsion thereof,who refuſed to put him in 
poſſe ſston, and returned that there is no ſuch office in London. 
it is extellently argued by the Judges, how far the King may 
ſubjects by his Patents, and agreed, that without the Parliament 
King cannot grant any new office with charge to charge the @ubjeds : 
And although in this caſc there had been a fozmer grant of 
office to an other man deceaſed; and that he had executed the 
fce ,. and receited ſome Fees fo2 a time, Pet the 
thougtt that ſeiſin by w2ong upon an unlairfull Patent to 
fozce, ö 


13 H.. 9%, It is agreed, that the King cannot grant toll to be taken in 

50 E. Ju , Yighwap, which is fre, but pontage and murage- map 2 Fronted 

112,804, becanſe there is quid pro quo; and no longer than the .ts main 
tained foz uſe of the Subjeas,,noz ſhall continue fo2 of 
Subject , the toll is not due to be paid foz the poutage, noz foz 
murage, 


22 4.6 71.14. Likelearning in the Caſes of the Office of Bꝛocage, tonage, «, and 
e the difference between the Clerk of the arket and ſach offices. 


% E.3./0o.5, I. S. is indebted to R. in 20 l. by contract, R. is outlawed, the Queen 
3 '- ſhall not have this debt, fo2 the Quien ſhall t this debt, than the 
+-7-* ſubjec loſe the benefit of waging of Law, it is to bg noted , how 

: 


indifferent the Lawis foz the Hubſec. 


+7 
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The King ſhall not arreſt one foz ſuſpicion of feldtty oꝛ treaſon, becauſe 7 / 4. 
if it be without cauſe the ſabject hath no.remedy. By Martham, G0 
that the ſhall rathcr loſe the liberty that a ſubj.« hath , than that 
the @ubjec ſhall loſe toe benefit of his acton, | 


To come near to the point of pzerogative , the King did grant apzote- 39 1.6 / ;5- 
ion , quia profeRturvs, to I. B. and ſhewethit was fo2 the ſervice of the 
King, and of his Realm at Rome, to continue foz z pears, ec ſic quie- 
ras ab omnibus actionibus ſe tis, &c. and it was refuſed by t e Judges, fo: 
that it was fo2 3 years , and the lawalloweth but foz one pzar; And foz 
that there was not exception of Dower; quare impedit and aſsize, as 
ſhould be in ſuch pꝛot eatons. 


Ap;otecion was granted fo 1, B. quia profecturus fn a voyage ropal * © +/+ *3- 
with the King into Ireland, and teſeded by the Judg3s, becauſe it was 
no voyage royal into Ireland, otherwiſe in Scotland. Per Nayle. Note 
that theſe pꝛoteaions are not to take any thing from the @abjec; bat tend 
only to delay the lawfull ſates of ſome particular Dnbjecs, and yet te. 


joded as abodeſatd, 


Now touching the Kings mercy , how that ſhall be controuled foz the 
good of the Subjects, it is meet to fee, 


The King doth pardon I. S. the making oꝛ repairing ofa Bzfdee, which . , , N 
he ought to do: Now foz that in this Bzidge the @1bjecs have a ufe ß 
kind of intereſt, fo2 that reaſon the pardon is void. 2 R. 3. Rex poteſt 445.4 K.;. , 
dare licentiam alicui ad deferend, literas apoſtolicas infra hoc regnum, ubi **- 
tantum regem tangat , ſed non ubi tangat partem | 


Thus it appeareth how all the attributes given to the King, of power. f 
Juſtice and mercy are in him to diſpoſe to the good of the Subj: as that 
Juſtice controuleth both the power and mercy in grants, Commilstonz, , 
p2otections, pardons , as fo2 the good of the @ubjec in the time of 1 E. 4% ma. 
3. H. 4. H. 6. E. 4. H. 7. &c, why did the Judges withſtand the Kings % ce aw 
Letters, — — uby are theſe things recozded and , 
left to us ; but that it may appear to the ages following what great care , 
-thoſe reverend Judges had to leave the Land and People in like liberty that paſſe that 
to the ages following as they found it, and ſo ought every man in conſci - be 


ence in his place to have the like care, beloved of al 
Now touhing this particular Patent, = 


The p2etence is chiefly upon this, viz. that the Quen may reftrain 
all Card · playing, and then by conſequence all making, buping and ſel⸗ 
ling of Cards, becauſe fo2 the good of the whole Comtmon- wealth, the 
Card-maker 02 ſeller may recefve particular loſſe in his trade. 


Fiirft it is not to be confeſſed, that the Queu may by Letters, Pa- 
tents without Parliament reſtrain all Card-playing, which I will probe 
by reaſon, uſe, and by intent of Statutes, 


Fo? this is true without any contradiction, That no man can continue 
always in labour , always in reading, 02 alw1y3 in meditation, but he 
muſt have reaſonable recreation , — recreation 

| 3 


4 
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abroad , fo2 ſome be ſick, weak, 02 impotent, that need refreſhing, ſome 
ſeaſons axe ſuch , as that there is no recreation abzoad, and in theſe 
times, and to theſe perſons to make reſtraint is wꝛong. 


Foz as Pr. Sollicito2 ſaid , that the benefit of government was not 
that t e ſubjects ſhould live ſafely only, but cure vivere, pacifice vivere, 
honeſſè vivere, et jucunde vivere, And the law in ages paſt a.loweth as 
much: Foz Cicero ſaith ,, that lex eſt vinculum civitatis, fundamentum li- 
d ertar's, & fons æquitatis; and how can it be ſaid that freemen ſhoulo ac 
toꝛding to the @tatute of Magna charta, ute libertatibus et liberis conſue- 

Mag.Ca.c,29, tudini bus ſuis, hen Pr.Darcy hath a Patent to reftrain Cards ,another 
to teſtrain tennis play, another haiwking and hunting, &c, Js not this to 
make (reemen bondmen- And if the Queen cannot to maintain her war, 
take from her ſubjec 12 d. but by Parliament, much lefle may ſhe take 

25 E g. 428 moderate recreation from all ſubie as, which hath continued ſo long, and 
is ſo univerſal tn every Country, City, Town and Youſhould ; bat to pu 
nich tee abuſe is neceflary: Foz Common wc als are not made fo; Kings, 
Bat Eings foz Common weals. 


12 4.2.7.6, Kh: Statutegof 12 R. 11 H. 4, do ſhew plainly that none were reftrai- 

ned from playing at dice, but ſervants, and they not altogether reftrain- 

" ed, but at times, and from card-playing none reſtrained until 33 H. 

$, and in that Statute , certain perſons and certain places rc ſtrained, 

which d:clareth the intents of the Parliaments to be, that it ſhould be 

lawfull fo2 the teſt not reſtrained, and foz them reſtrained in the times 
pꝛeſcribe d foz times fo; them to play in, 


And if in the times of N. R. 3. H. 4. and 5. it was thought 
have ſeveral aas of Parliament to teſttain the uſe of playing in ſervants, 
much mo2e is it neceſſary to have an ad of Parliament to reſtrain all 
the ſubjeqas of the Realm from the modetate uſe of plaping, and not by 
Letters Patents only. 


But allow that the Queen could rc train Card-playing ; Yet that p20- 
ve th not that this Patent is good, which reftraineth not the place, but ra- 
ther increaſeth playing at cards , and takethaway the trade of 
and ſe ling of cards from many ſubieas that uſed it well , and giveth it to 
anottet that knoweth not how to uſe it: Foz thus ſhould the argument 
be to uphold this monopoly Patent, | 


—  « — 


to 


All Patents made fo2 the general good of the Realm 
Major. | may te ſttain ſome ſubjects in their particalar trades law- 


| fully, 
Minor, > But this Patent is made foz the general good of the 
Realm, 


Conciuſio, | Wherefore this Patent map reſtrain ſome in their par- 
) ticular trades lawfully, 


The Minoꝛ P;opoſition 02 aſſumption is untrue, and that J will 
ſo plainly as no man 
Patents muſt ne eds fall to ground, 


p20ve 
ſhall gainſay that, and ſo the fozce of theſe Letters 


Be: 


W 
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Belozt the making ot theſe Letters * Patents, many fubjeas vere 
ſet on wo2k in making of cards, as the pzeamble of the Patent doth part- 
ly exp2eſſe. and as in truth it is, toꝛ that many Carvers, Painters, Car-. 
penters, Card · makers and Card ſellers maintained themſelves, thetr 
Chtidzen and families by thetr trave, 


And now Pr. Darcy hath po'rer to bzing all from be yond teas „ton⸗ 
trary to the intent of the Statute of z E. 4. cap. 6. 1 R. 3. cap. 12. and to. 
reſtrain all the Subſeas from mating and ſelling of the ſame , which is 
a mant teſt hurt to the Realm, by the opinton of 2 Parliaments, 


Where befoze this Patent, men gkilfull in the trade, being ſabjecs bo2n, 
and bzought up 7 pears as appꝛentices in the trade, acco2ding to the 
Statute of 5 Elz, were imploped in this wozk in due oꝛder, to be ſecn and 
co2reced by the Wardens of the companp. 


Now Pr. Darcy may ſet to wozk in this trade I. a Do ne, and his 
fellows , without any view ſcarch oꝛ cozrecion : Yea he may ſet a wozk 
only ſtrangers if he will , which is aiſo hurfull to the Realm, 


Where befoze cards were , and ought to be ſold at reaſonable p2tzes , 
02 elſe to be puniſhed as irhaurcers of merchandize, as appeareth 
27 E. 3. by the Common laws of the Realm, 


Now Þr, Darcy by the woꝛds of this Patent may ſell cards fo2 his 
meft advantage, as be doth, viz, one groſſe fo? 25 8. where the Haber- 
vathers have offered to ſell better foz 205. the grole. and this is malum 
in ſe agatrft the Common Low, that cannot be dilpenced with by 
Pat.as maſum prohibitum may be, 


Where befoze if any made naughty and falſe cards, one might buy 
of others better cards ; fo2 that there were then many makers and manp 
ſcllers, 


Now by this Patent, be they god, be they bad; be they falſe , be thy 
true ; yd) + dear, 02 good cheap ny all of him and his al⸗ 


fignes, in manner vieaſeth hi 


Where befo2e it any perſon by his invuftry had obtafned erte lent gil 
in his trave, he might have reaped the fruits ther cof , and that hath been 
thought the ſureſt thing a man could obtain,skil and knowledge , becauſe, 
thee ves tould not ſteal it. 


Now Pr. Darcy hath detiſed a means to take away a mans skill 
from him, which was never heard of befoze , which it others ſhould do the 
itte tn other trades, it would viſconrage men to labour to be gktiful in a- 
ny art, and b2ing in barbariſm and confuſion, 


- Where by the Lawes of God , the Pooze and the Stranger 
were to be relicved with the gleaning of the Harveſt , and the latter 
grapes of the Uintage, 


982 Ae the Harveſt and Uintage of 
the natural ſubjects, g give it to n rangers, and not leave 
is ward as the flowing of the Harveft oz latter grapes of the din. 
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"tage foz natural bozn Subjecs, ' which ts an hate full thing: 


And map not theſe ſubjects thus put from their trade, as the te 
ard in the Goſpel ſaid, when he was put vut of ſervice, W ſhall I do > 
digg 1 cannot, and to I am — — ule this ſraud, &c. And 
if Bene will truſt them to beguiled, then wil they robb and ſteal , and 
become theeves and trattoꝛs: foz extremity bzeedeth not ing but thefts, 
and then what comfozt this will be to him that pzocured this miſchief , J 
leave to God and his own conſcience , remembztng ths withall, that 
Bra cton ſaith, It i a good part of s King to reject no p:rfon, but to make 
every perſon p2ofitable to the Commonwealth, And Cicero ſaith, Qui 
autem parti conſulunt, partemque negligunt, ſeditiones & diſcordias indu- 
cunt, 


Now 8 2 Law 


Tte Oꝛdinarte of God fs, that every man ſhould live by labour, and 


that be chat will not labour, let him not eat. 


This general Oꝛdinance of God, by the policy of the Realm, and 
laws and cuſt oms of tie ſame, ia difiributed into ſeveral arts 
cupations and tradee, whereby we may hate the mutual help one of — 
ther, and ail governed in due oꝛdet by the Wardens and Governours of 
the ſame ſociety and ſellowſhtp, 


Now therefoze it is as unlaſvful to pꝛohibit a man not to live by the 
L abour of his oun trate, u herein he was bzought up as an Appzentice , 
and v as lawfully uſcd, as to pꝛohibite him not to live by Labour, which 
if it were by ad of Parliament, it were a void ad: foz an ad of Parlta- 
ment agatnſt the Law of God, direaly is void, as is expꝛeſſed in the bok 
of — 2 Student, much moze Letters Patents againſt the Law ot 
God are 


But Pr. Darcy vl ſap this is no neceſſary trade, and therefoze, 
foot;ers map ſay the like of ſilk lace, another of womens tyers, 
of cit tapiets and gilt daggers, and ſome — anven © x 
the only making of 2qua vitæ «qua compoſita, vineger q allegant thz 
out the whole Realm wherby the ſereral trades that now maintain many 
thouſard od Subjeas may be cut off by Letters Patents at an inſtant 
upon bare ſuggell ton, which ought only to be done in Parliament; where 
amoneſt the aſſembly of ſuch wiſe men, ſome will confidcr the —. 
ence, ſome the damage ſome the p2ofit, ſome the miſchief ; ſome what 
is me et ſoꝛ this place, ſome ſoꝛ that place: Therefoze it is well ſaid of 
Plato, Except uiſe men be made Governours, o Governours made 
wiſe men. mant:icd ſhall never have quiet reff, noz vertue be able to de⸗ 
fend it ſelf 

Now J will put a caſe of the Common Law, 1. S. is bound to A. B. 
in 30 l. Chat he ſhall not uſe the trade of a Dyer in the Town of Dale fo; 
the ſpace ofhalfa year. The Condition of this Bond is thought to be 
againſt the Law, to refrain a man from his lawful trade, though it were 
but fn one town, and but fo: half a pear ; much moze this , which 
la to reſtrain men from their trade 21 years, and the whole 
Realm. The lite Patent whereof is not to be found in any recozd, 2 
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Darcy againſt m—_ 


being not uſed in England: That therefo2c he ſhould have the ſole trade 
of the making and ſelling thereof fo2 divers years ; charging all other 
Subſeas not to make any Friſadoes in England during that time, upon 
pain to fo2feit the ſame Friſavoes by them made, and to fo2feft alſo 
100 l. the one moyety thereof to the Queens Pajeſtie, the other to Mr. 
Haſtings: Upon which Patent Pr, Haſtings about 20 years paſt erhibited 
an infomation in the Exchequer againſt certain Clothiers of Coxſall foꝛ 
making of Friladoes, contrary to the intent of this Patent, Ao which 
Infozmation, fo2 that it was againſt Law to have ſuch penalties of 
the goods, and 100 |, to be fozfetted by fo2ce of a Letter Patent; 
Therefoze did demur upon the Jnfo2mation, and moved the Court, 
and the opinion of the Court being clear againſt him, he never went fur: 
ther in his infozmation : But exhibited his Engliſh bill in the 

chamber agat:ft them, where upon the examination of the cauſe it appeard 
that the ſame Clothters did make baies very like to Pr. Taſtings Friſa- 
dowes and that they uſed to make them befoze Mr. Haſtings Patent; 
foz which caufe they were neither puniſhed noz reſtrained from making 
their Baies like to his Friſadoes, 


Another Ponopoly Patent was granted to Pr, Matthey a Cutlet at 
Fleetbzivge in the beginning of this Queens time, which J have here in 
Court to ſhew, by which Patent it was granted unto him the ſole making 
of Knives with bone halts and plates of lattin ; becauſe as the Patent 
ſuggeſted , he b2ought the firſt uſe thereof from beyond ſeas; Bet never- 
theleſſe when the Wardens of the Company of Cutlers did hew befo2e 
ſome of the Counſel, and ſome learned in the Law, that they did uſe to 
make knives befoze , though not with ſuch halts, that ſuch a light viffe- 
rence 02 invention ſhould be no cauſe to reſtrain them, wherupon he could 
2 have benefit of this Patent, although he laboured very gtcatly 

te in. 


 Laffly the monopoly Patent granted to one Humphrey of the Tower, 
fo; the ſole and only uſe ot a Stve o Instrument foz melting of lead, 
ſuppoſing that it was ot his own ia vention, and therefo2e pzohidited all o⸗ 
thers to uſe the ſame fo2 a time: And becaaſe others uſed the like inſtru⸗ 
ment in Darbyſhire , contrary to the intent of his Patent, Therefoze he 
did ſue them in the Exchequer Chamber by Engliſh Bill, Jn which Court 
the queſtion was, whether it was newly invented by him , whereby he 
might have the ſole pꝛivilege, oꝛ elſe uſed befoze at Mendiff in the Weſt 
Country, which if it were there befoze uſed, then the Court was of o⸗ 
pin ton he ſhould not have the ſole aſe thereof, 


In Eaſter term laſt , in the Kings bench Gowby b2ought an action of 
trt ſpaſte agair ft Knight fo? faiſe impꝛiſonment. Knight juſtified becauſe 
of the Payo2 and Citizens of Cant. have uſed time of mind ts nominate 
a Town Chandler within Cant. and that all the Butchers within Canter. 
ſhould ſell their tallo w to him at ſuch a p2ice ag the Payo? ſhould appoint, 
02 elſe to be committed; And that becauſe the Plaintiff was a Butcher 
in the Town, and refuſed to ſell his tallow to the Town Chandler, was 
committed, and ſo juſtified, &c. TWhereupon the Court was moved 
this term, that the iſſue concerning the cuſtom might be tryed out of 
Cant. And the Court then thought that the cuſtom was not good, but 
unreaſonable and unlawfutl , becauſe it did tend to a Ponopoly, Where- 


f62e the Plaintiff did demur upon the ſame plea, 
Cc 2 | Now 
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Now touching the action of the Caſe 
grounded upon the Ponopoly Patent, 


There ts no w2ong done to the Plaiatiff by the Defendant ſelling of 
cards better cheap than the Plaintiff would, though he received loſſe, and 
therefo2e no cauſe of anion, like unto the caſe of 11 H. 4. f. 47. where 
there was a ſchool of long continuance , and another had erected a new 


11#.4 /.47, School in the lame Town; whereby the School · maſter of the ancient 


22 H.6 7 


14» 


ſchool gained not ſo mnch as he did befoze , pet he could have no action a- 
gainſt the new ſchol-maſter fo2 the ſame : And Þr, Darcies caſe is much 
ffronger againſt him; fo2 that he newly intruding into the trade of ma- 
kings ſelling of Cards, doth bʒing his action againſt the ancient Card-ſel- 
ler (02 hind2ing his ſale:which is all one. as if the new ſchool-maſter ſhould 
hing bis aaion againft the old ſchol-maſter foz teaching ſo well that he 
tannot gain ſo much by teaching his ſcholars as he deſired , which the 
law will not allow, being damnum abſque injuria , as in this Caſe. 


A Pan hath a Pil in a Town of ancient continuance, and another buil- 
deth a Pill in the ſame Town, whereby ſome of his Cuſtomers doth 
fo:ſake the ancient Pill, this is no wong though it be damage, and 
therefozc no cauſe of action, and alſo I compare that to this Caſe, 


I. S. hath a paſture in the town ol Dale, where the tenants do uſe ſome- 
times to put their Cattel to Joſt, /and another perſon in the ſume Town 
doth recover grounds overflow with water, and doth make that good 
paſture,wtere the tenants havt Cattel better cheap to the damage of 1.5.x 


yet nocauſe of action , being neither wꝛong to J. S. noz hart to the Com- 


mon-wealth, 


The Caſe was this, B. ſafd unto R. that I. S. ſaiv, that if 
R. he would kill him, whereupon R. fo2 fear of I. S. fled ſo 
killed his hoꝛſe: This was damage to him, and yet he bad 
action. So in our Cat., although the antient Cardſeller do ſell better 
cheap than Pr. Darcy, yet it is no wong to him noz to the Common- 
wealth, ſo no cauſe of Action, 


Now to anſwer the Caſes and matters 
material to be anſwered, 


It is firſt obſe ted, that it is unlawfull and hurtfull the playing at cards 
in all parts of the Realms, and therefoze reftrainable by Pat. in all 
parts of the Realm. 


J anſiver, that moderate paying at Cards was never thought unlaw⸗ 
full , oz pꝛohibited generally, but foz ſervants, and in ſome particular 
manner fo2 ſome perſons, which by the intent of the ſame Laws muſt 
be thought lawfull to: the perſons not thereby pzohtbited. And gpr, Darcy 
in his Declaration ſaith : That he made 4000 grofſe of Cards fo2 the 
— aſe of ſubjects, c. which nete ſlarp uſe cannot be of a thing 

This Patent is no reftraint of Card-plaping, But rather an occaſion 


© 


TN Of 
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> Dixſon againſ}? _—— 185 
Williams. 8 


ol increaſe of play, as I can p2ove plainly, as it is now uſed, and doth but 
take the trade of making and ſelling of Cards from many perſons, and 
giveth that trade to one, u hich is unlawful, 


Where it is objeced, that an ocion of Caſe was maintainable fo2 mo- Obi A 
ney won by falſe Dice. Kcx. 


Tü is maketh rather againſt the Plaintiff, than with bim, fo2 that if it Reſp. 
had been won by true Dice, it had been ſo lawfully done, that the party 
dad had no remedy, 


Where they objec a w2it in the Regiſter, rchearſing of a grant made Obi & 
to the Abbot of Weſtminſter, That he ſhould have a fair to continue 3 2 in 
dapes at Weſtminſter, and that none during that time ſhould buy oz ſell 
any Perchandiſe, within ſeven miles of the fatr, 


To this J anſwer, That upon this wit there was never judgement Ref, 

02 allowance given in any Court, and that it is unreaſonable and abſurd * 
that none ſhould buy oz ſell within ſeven miles, whatſoever occaſion 
ſhould happen; as many times men are robbed of thctr apparel, and then 
they muſt go ſeven miles to buy new, oz goe naked, and there be divers 
wꝛits in the Regiſter which have no warrant of Law, as aaton of waſte 
againſt Tenant fo? lite, when there is a mean remainder fo2 life between. 
And likewiſe an action of waſt by the he ir foz waſt done in the time of the 
Father, which are againſt Law, and it is a fit anſwer to vouch againſt this 
w2it The wzit that Thorninge ſaith he hath lern in the Regiſter, Precepe 
domino Regi, which is as abſurd as the other, though in an other degree , 
which wꝛits are moꝛe meet to be concealed than vourhed, by ſuch as te · 
gard the crevit of the Law, Bat it was adjourned till another dap. 


Dixſo againft Williams, 


N action upon the Caſe was bꝛought againſt Cheſter, And he counts, 
dow the Plaintiff did certain buſineCes fo2 him the Defendant, And 
the Defendant ſaid to him, Doe ir, and I will repay whatſoever you lay 
out. And he ſhews that he had expended 4 |. And does not ſhew in cer⸗ 
tain and particular circa quid, And foz that cauſe it was held ill, 
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